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The Compass Framework:
Four Points of Effective Coordination / \

East: Intake and Response Management

North: Oversight and Compliance

South: Training, Education, and Prevention

West: Leadership Beyond Compliance

HOLLY BOYD WARDELL
TEXAS TITLE IX CONFERENCE
OCTOBER 28, 2025

/ Legal Requirements for Title IX Coordinators

/ Designation: Each recipient must designate and

North: Oversight and authorize at least one employee to coordinate its

efforts to comply with Title IX--referred to as the

Compliance “Title IX Coordinator.”

34 C.F.R. §106.8(a)

Legal Requirements for Title IX Coordinators Legal Requirements for
Title IX Coordinators

Noéice: Fecipients méjst notify appl/icantcsi‘for adn&ission
and employment, students, parents/guardians an Each recipi .
7 p . pient must prominently
employees of the Title IX Coordinator’s: - display the contact info of the Title
IX Coordinator on its website and

* Name or title in each handbook or catalog.

» Office address
* E-mail address

* Telephone number
34C.F.R.§106.8(b)(2)

34C.FR.§106.8(a)
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Website Requirements

Make sure your district’s policies and
« There is no requirement that the district’s nondiscrimination policy documents reflect the current name
and Title IX Coordinator’s contact info be on the homepage or and contact info for your Title IX
linked to the homepage—only a requirement that it be prominently Coordinator.
displayed.

 There is no requirement to have a section of the website dedicated
to Title IX requirements. FB, FFH, DIA, Student Handbook,

« There is no requirement that Title IX info be located on multiple Employee Handbook

pages of a district’s website.

Developing Policies and Procedures Scope of Compliance Areas

DAA Equal Employment Opportunity FM Student Activities S Xdl rimination
DGBA Employee Complaints FNE Pregnant Students € sc atio

DIA Employees: Freedom from « FNG Student & Parent Complaints
Discrimination, Harassment &

Retaliation * GF Public Complaints

EHAA Required Instruction * GRA Relations with Governmental
FB Equal Educational Opportunity Entities - State and Local

FFG Child Abuse and Neglect Authorities

FFH Students: Freedom from
Discrimination, Harassment &

Retaliation PregnanCy

Education programs and activities

Sexual harassment

Athletics

Sexual harassment - FB

DUCATIONAL OPPORTUNITY

Sexual Harassment  Sexual harassment of students m an education program or activty
is discrimination on the basis of sex under Title IX. Erankin v

A district's treatment of a complainant or a respondent in response
to a formal compiaint of sexual harassment may constitute discrim
ination on the basis of sex under Titie X 34 C F R 106 45(a)

{See aiso DIA and FFH]
—_— - Grievance A district must adopt and publish grievance procedures for prompt
Procedures and equitable resolution of student com lloging any action
that would be prohibdted by these provisions. 34 C R 106.8 (Title
1X), 104.7(b) (Section 504) [See FFH]
Retaliation A distrct shall not coerce, intimidate, threaten, retaliate or discrimi-
nate aganst, or interfere with any person who attempts to assert a
Tight protacted by the above laws of cooperates with investigation
and enforcement proceedings under these laws. 34 C.F.R

EicHELBAUM WARDELL 2

HANSEN POWELL & MuRNoz, P.C

2025



Education programs and activities - FB Education programs and activities - FB

Separate Facilties A district may provide separate toilet, locker room, and shower fa-
Discrimination on No person in the United States shall, on the basis of sex, be ex- cilities on the basis of sex, but the facilities provided for one sex
the Basis of Sex cluded from participation in, denied the benefits of, or be subjected shall be comparable to the facilities provided for the other sex
Title 1X to discrimination by any district receiving federal financial assis- A4CAR-1003
tance. 20 U.5.C. 1681(a) [See FFH for information regarding Title Human Sexuality Portions of classes in elementary and secondary school that deal
IX coordinator designation, policy notification, and complaint proce- Classes primarily with human sexuality may be conducted in separate ses-
dures.] sions for boys and girts.

A district shall not provide any course or othenwise carry out any of Vocal Music A district may make requirements based on vocal range or quality
its educational programs or activities separately on the basis of Activities that may result in a chorus or choruses of one or predominantly
Sex, or fequire of refuse parficipation therein on the basis of sex, ona-Sex.

including health, physical education, industrial, business, voca- 34CFR 10634

tional, 'e";‘:'g“; E"Tgseﬁ"gm”:#g”‘f‘c‘ ?”d a{‘_“" Educam”‘ h Single-Sex A district shall not, on the basis of sex, exclude any student from
courses. 4 [See or Information on sexual ha- Programs admission to an institution of vocational education or any other
rassment that may constitute discrimination on the basis of sex un-

school or educational unit operated by the district. 34 CFR.
der Title 1X] 106.35

Physical Education - FB Athletics - FB

Physical Education A district may group students in physical education classes and ac- Athletic Programs A district shall not discriminate, on the basis of sex, in interscholas-
Classes tivities by ability as assessed by objective standards of individual tic or intramural athletics or provide any such athletics separately
performance developed and applied without regard to sex on such basis

Single-Sex A district may operate or sponsor separate teams for members of
Skills Where use of a single standard of measuring skill or progress in Teams each sex where selection for such teams is based upon competi-
Assessment physical education classes has an adverse effect on members of tive skill or the activity involved is a contact sport. However, where
one sex, a district shall use appropriate standards that do not have a recipient operates or sponsors a team in a particular sport for
such effect. members of one sex but not for members of the other sex, and ath-
letic opportunities for members of that sex have previously been
Contact Sports A district may separate students by sex within physical education limited, members of the excluded sex must be allowed to try-out for

classes or activities during participation in wrestling, boxing, rugby, the team offered unless the sport involved is a contact sport
ice hockey, football, basketball, and other sports the purpose or
major activity of which involves bodily contact.

34 C.F.R. 106.34, .43

A th l t F B A district that operales or sponsors interscholastic of intramural
etCcs - athietics shall provide equal athletic opportundy for members of
both sexes. The following factors shall be considered in determin
ing whether a district provides equal athlatic opportunities.

1. Whether the seiection of sports and levels of competition ef
fectively accommodate the interests and abilties of members
of both sexes.

Equal Athletic Provison of eqiprment ond supplies Pregnancy and Marital Status

Opportunities

Scheduiing of games and practice time.
Travel and per diem allowance;
Opportunity to receive coaching and academic tutoring,

Assignment and compensation of coaches and tutors; Pregnancy and A recipient shall not apply any rule concerning a student's actual or
il Sckserooms ond peache and compiive lock Marital Status potential parental, family, or marital status that treats students dif
ovision of locker fooms and practice otitive fac 240 A
ios. ferently on the basis of sex. 34 C.F.R. 106.40 [See FND]
Provision of medical and traming facilities and services

Provision of housing and dining faciities and services; and

Publicity
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Pregnancy and Marital Status - FNE

The District shall not discriminate agaist any student or exclude any student from fts education program or activity, including
any class or extracurricular activity, on the basis of the student's pregnancy, Chadbirtn, faise pregnancy, termination of
pregnancy, or recovery therefrom, unless the student requests voluntarily 1o participate in a separate portion of the District's
program or activey, [See F8]

he District may require such a student to oblain the certification of a physician that the student is physically and emotionally
ble to continue participation in the normal education program or activity so lang as such certfication is required of all

Stodentsfo s phyaical or emononal concdBons requinng i atintion of 3 physkian E ast: | hta ke an d Res po hse

Adistrict that operates a separate. voluntary program of activity for pregnant students shall ensure that the separate portion
s comparable 10 that offered to nonpregnant students.

e s A DS Management

e District shal treat pregnancy, childbirth, false pregnancy, termination of pregnancy, and recovery thereffom as a
Justification for a leave of absence for as long as the Student's physician deems medically necessary

Alhe end of the leave, the District shad reinstate the student 10 the status she heid when the leave began

20U.S.C. 1681, 34 CFR 106.40()

Specific Coordinator Duties from 2020 Legal Requirements for Title IX Coordinators
Regulations — Sexual Harassment Grievances

Any person may report sex discrimination, including sexual
harassment (whether or not the person reporting is the person alleged
. . . ) ) to be the victim of conduct that could constitute sex discrimination or
The Tltle IX Coordlnat.or is responsible for ensuring that thg sexual harassment), in person, by mail, by telephone, or by
district develops a grievance procedure that comports with electronic mail, using the contact information listed for the Title IX
34 CFR Part 106 for responding to all reports of sexual Coordinator, or by any other means that results in the Title IX
harassment and a process for investigating formal Coordinator receiving the person’s verbal or written report. Such a
complaints. report may be made at any time (including during non-business
hours) by using the telephone number or electronic mail address, or
by mail to the office address, listed for the Title IX Coordinator.
34C.F.R.8106.8(a)

Coordination and Collaboration

Make sure you train your campus
administrators to report any suspected sex- * Work with HR, Student Services, Athletics, Campus Safety,
based discrimination to the Title IX and community resources.

Coordinator.

« Serve as the central point of contact for Title IX issues
institution-wide

Recognizing potential Title IX issues is key.

EicHELBAUM WARDELL 4
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Responsibilities of Title IX Coordinator in Sexual Responsibilities of Title IX Coordinator in Sexual
Harassment Grievance Process (2020) Harassment Grievance Process (2020)

. Dete.m]ine tr_\e need for emergency removal or * Decide whether to dismiss a complaint (does not constitute
administrative leave sexual harassment, did not occur in a district program/activity,
* Promptly contact the complainantto discuss supportive did not occur in the US)
measures and consider complainant’s wishes * Provide notice to parties of the grievance process if a formal
* Inform the complainant of the right to file a formal complaintis filed.

complaint and the right to supportive measures with or Lo . L. . .

without a formal complaint * Assign investigators and decision-makers who are impartial
« Decide whether to file a formal complaint if the complainant and not biased

does not (e.g., improper relationship with staff member) * Ensure implementation of remedies

Recordkeeping and Documentation Recordkeeping and Documentation

L * Both OCR and reviewing courts will assess
Maintain records of reports, =~ the sufficiency of a district’s response to
supportive measures, investigations, determine whether school officials were
and outcomes for 7 years. nm deliberately indifferent to the harassment.

Develop reporting and recordkeeping . . P "
fystems to ensure accountability and Egggim;eanlttagggfg;giﬁ désgliﬁtS? :&?ngs will
ransparency. harassment claims, which may be asserted
years after the fact.

Recordkeeping and Documentation / \

\Y/

complaints—notjust sexual harassment reports/complaints. SOUth: Training, Education’ and

Follow your district’s process in FFH(LOCAL) for other types of H
sex discrimination complaints (e.g., athletics, pregnant student Preventl on
accommodations/discrimination, CTE - STEM).

Best practice: Have a record keeping system for all Title IX

©EICHELBAUM WARDELL
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TRAINING

TRAINING REQUIREMENTS

* All staff must be trained on the
definitions of sex discrimination
and sexual harassment and how
to make a report.

« Design an annual Title IX training plan

« Ensure training for all employees,
mvestlgatt_wrs, decision-makers, and « Board policies
appeal officers

+ Lead awareness and prevention efforts * Reporting protocol
within the school district + Trainings cannot be based on

* Maintain and post training materials stereotypes

publicly as required

31

Make sure you train all staff to report any suspected

sex-based discrimination to the Title IX Coordinator. \ /

“Knowledge” of sexual harassment is imputed to

the ettt any employeo oarnsoffacs hat West: Leadership Beyond
Compliance

It is important that all staff are trained on their duty
to report suspected sexual harassment and the
adverse employment implications for failing to do
so.

SEPTEMBER

0 Review data on sex of students enrolled in CTE, science, technology, and math
0 Develop plan of action if disparity identified

P v

Racmment, (GRY,peegaant shatents, squity n sthetics
i
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OCTOBER
0 Present to Board of Trustees re Title IX policies, procedures, on-going efforts

0 Attend Title IX Coordinator Training NOVEMBER
- . 0 Conduct campus climate survey - whether discriminatory attitudes pervade the culture

JANUARY

DECEMBER 0 Increase visibility: emai staff reminder of Title X Coordinator contact information, location
o Coordinate recordkeeping and monitor incidents to help identify students or employees of policies, copy of nondiscrimination notice

who have multiple complaints
o Monitor outcomes of part Title IX complaints

FEBRUARY

0 Review athletic budgets, booster club expenditures on athletes MARCH

0 Review athletic participation numbers for disparity of under-represented sex
0 Conduct Athletics interest survey

©EICHELBAUM WARDELL 7
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STUDENT ATHLETIC INTEREST SURVEY SELF-EVALUATION AND
Purpose: This survy is being conducted for evaluation, research, and planning purposes and may be | DESK REFERENCE TIT L E Ix

used alang with other information ta determine whether the Independent
Schoal District | )3 effectively sccommodating the athletic interests and abilitias of its students,

including whether to add additional teams. . Analyses fOl’ Complian(;e
Confidentiality: All respanses to this survey s well as any personally Identifiable information you « Title IX and Money

provide will be kept confidentlal. Aggregate survey information will be shared with athletic directors, "
coaches, and other staff, as appropriate. * Interests and Abilities Survey

AND INTERSCHOLASTIC ATHLETICS
How It All Works ~ In Plain English

Questlons: If you have any questions regarding this survey, please contact the Title 1 * Questionnaires for Coaches
Coardinator, Latf or T iliti i S i
inator, a * Facilities Checklists v

.

trie Bonnette

MAY

o Review data on sex of students enrolled in CTE, science, technology, and math
Develop plan of action if disparity identified
Coordinate recordkeeping and monitor incidents to help identify students or employees
0 Review student discipline data for sex-based disparities who have multiple complaints
Check OCR website for updated guidance o Monitor outcomes of part Title IX complaints

Review draft Student Code of Conduct and Student Handbook for upcoming school year to Coordinate with local law enforcement in preparation for upcoming school year
ensure nondiscrimination notice and prohibition against retaliati Review safety measures, such as monitoring, supervision, or security at locations or
Review draft Employee Handbook for upcoming school year to ensure nondiscrimination activities where harassment has occurred or s likely to occur

notice and prohibition against retaliation | Ensure Title IX Coordinator’s contact information is easily found on district website
Review local board policies and district procedures to ensure consistent with practices and
correct contact information for Title IX Coordinator

HANSEN POWELL & MuRNoz, P.C
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The information in this handout was prepared by Eichelbaum
Wardell Hansen Powell & Mufioz, P.C. It is intended to be used for
general information only and is not to be considered specific
legal advice. If special legal advice is sought, consult an attorney.

fa

www.edlaw.com

HANSEN POWELL & MurNoz, P.C.
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PROACTIVE STRATEGIES

AUGUST

o Conduct professional development training for campus administrators and
all staff

o Campus Administrators: district policies and procedures, investigations,
grievance procedures, forms, contact information for Title IX Coordinator,
notification of Title IX Coordinator of all complaints, confidentiality,
prohibition against retaliation, sexual harassment, LGBT, pregnant students,
equity in athletics

o All staff: district policies and procedures, grievance procedures, contact
information for Title IX Coordinator, prohibition against retaliation

SEPTEMBER

o Review data on sex of students enrolled in CTE, science, technology, and
math

o Develop plan of action if disparity identified

OCTOBER
o Presentto Board of Trustees re Title IX policies, procedures, on-going efforts
o Attend Title IX Coordinator Training

NOVEMBER

o Conduct campus climate survey — whether discriminatory attitudes pervade
the culture

DECEMBER

o Coordinate recordkeeping and monitor incidents to help identify students or
employees who have multiple complaints

© EicHELBAUM WARDEL
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O Monitor outcomes of part Title IX complaints
JANUARY

O Increase visibility: email staff reminder of Title IX Coordinator contact
information, location of policies, copy of nhondiscrimination notice

FEBRUARY
o Review athletic budgets, booster club expenditures on athletes
MARCH
o Review athletic participation numbers for disparity of under-represented sex
O Conduct Athletics interest survey
APRIL
O Review student discipline data for sex-based disparities
o Check OCR website for updated guidance
MAY

o Review data on sex of students enrolled in CTE, science, technology, and
math

o Develop plan of action if disparity identified

o Coordinate recordkeeping and monitor incidents to help identify students or
employees who have multiple complaints

O Monitor outcomes of part Title IX complaints

© EicHELBAUM WARDEL
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JUNE

O

JULY

mmmmm

Review draft Student Code of Conduct and Student Handbook for upcoming
school year to ensure nondiscrimination notice and prohibition against
retaliation

Review draft Employee Handbook for upcoming school year to ensure
nondiscrimination notice and prohibition against retaliation

Review local board policies and district procedures to ensure consistent with
practices and correct contact information for Title IX Coordinator

Coordinate with local law enforcement in preparation for upcoming school
year

Review safety measures, such as monitoring, supervision, or security at
locations or activities where harassment has occurred or is likely to occur

Ensure Title IX Coordinator’s contact information is easily found on district
website
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DEJA VU ALL OVER AGAIN:
VACATING THE 2024 FINAL RULE AND

RETURN OF THE 2020 REGULATIONS

Andrea L. Mooney
October28,2025

ADMINISTRATOR CONFERENCE

TRUMP’S ORIGINAL 2020
TITLE IX RULE:

* During Trump’s first term, sweeping Title IX
regulations were enacted in May 2020.

* DOFE’s first formal revision of the Title IX
regulations since the 1970s.

» The regulations significantly pulled back on
informal guidance issued under prior
administrations through Dear Colleague Letters.

‘ BIDEN’S 2024 OVERHAUL
(NOW NULLIFIED)

* The Biden administration in April 2024 revised
those regulations to recognize gender identity
and sexual orientation under “sex
discrimination,” expanded the definition of
harassment, and provided some flexibility for
investigations.

* However, the 2024 rules were challenged and
struck down by a federal judge in Tennessee
v. Cardona on January 9, 2025.

RETURN TO 2020 RULE UNDER
TRUMP 2.0

* Acting swiftly after the court decision and his
inauguration, Trump signed an executive order on
January 20,2025, mandating federal agencies to
recognize only “two sexes” based on biology.

* The DOE issued a Dear Colleague Letter on January
3linstructing all federally funded educational
institutions to revertimmediately to the 2020 Title IX
framework.

“TODAY, THE...DEPARTMENT OF
EDUCATION ...ADVIS[ES] EDUCATORS
AND ADMINISTRATORS THAT THE

DEPARTMENT’S OFFICE FOR CIVIL RIGHTS

WILL ENFORCE THE TRUMP

ADMINISTRATION’S 2020 TITLE IX RULE.™

— Dep. of Education, 01/25/2025

-Grievance Procedure

-Definition of “Harassment”

CORE FEATURES OF THE 2020 RULE
(NOW ENFORCED AGAIN)

-Easy Identification of Title IX Coordinator -Public Resources

-Documentation Retention
-Dismissal Requirements
-Training for all Staff -Discipline

-Due Process Emphasis -Multiple Staff Roles

-Supportive Measures -Formal Complaints

EicHELBAUM WARDELL
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RESPONSIBLE?

Title IX covers sexual harassment that happens
in a school’s “education program or activity.”

Defined as broader than “on campus”
situations.

Includes actions in a school program, digital
program, or official student group’s building.

GUIDELINES:
WHERE AM |

That includes locations, events, and
circumstances where a school exercises
substantial control over the context of the
alleged harassment and the person accused of
committing sexual harassment.

Includes any building owned or controlled by a
student organization that is officially recognized
by a postsecondaryinstitution (fraternity

3-PRONGED “SEXUAL
HARASSMENT” DEFINITION

(1) “Quid Pro Quo” Harassment: Employee conditioning educational
benefits on participation in sexual conduct, OR...

(2) Hostile Environment: Unwelcome conduct determined by a
reasonable person to be so severe, pervasive, and objectively offensive
that it effectively denies a person equal access to the school’s
education program or activity, OR...

(3) “Sexual assault,” “dating violence,” “domestic violence,” or
“stalking” as those terms are defined under Federal laws called the Clery
Act and the Violence Against Women Act.

house). 34 CFR§106.30(a)
7 8
Title IX reports may be made by:
u 2
SCHOOLS AND “NOTICE? T —
« Once a school has actual knowledge of sexual harassment or v 2.Verbal
allegations of sexual harassment, the school has to respond and take Schools must address a complaint of
action. il sexual harassment which would
. 2] St jeopardize complainant’s equal
« Aschool has “actual knowledge” when the school has notice that a n ion program or
person may have been victimized by sexual harassment. @ 4. Telephone activity. § 106.30(a).
« Any person, whether the alleged victim or a parent, friend, or
bystander, has the right to report sexual harassment to put the @ 5.Email
school on notice. Also, a school is on “notice” if any school personnel
witness sexual harassment. #: Reports may be made at any time, including non-school hours
9 10
The school can’t be “deliberately indifferent.”
Deliberate indifference = liability. That also means
ACT UAL KN OWL E DG E BY PE RS o NNEL that it can’t be “clearly unreasonable” in light of the
known circumstances. The clearly unreasonable
standard may protect districts who “do not do

« The Title IX Coordinator for the district or school. enough, but were not clearly unreasonable”

* Other people within the school may have authority to institute
corrective measures. This could vary from school to school but
always includes the Title IX Coordinator.

* In elementary and secondary schools, telling any school ) ‘ " .
employee always puts the school on notice. Includes cafeteria The Title IX Coordinator must provide information to
workers, sub. teachers, bus drivers, custodians, clerks. PROVIDE? the individual:

) ) The availability " How to file a

* This means we must train ALL employees. of supportive T:eu';lr%lhtlta?r:-:le el

measures; P ? the process.
and
11
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WHAT PERSONNEL AND
POLICIES DO SCHOOLS NEED TO
HAVE?

« Title IX Coordinator contact information;
* Non-Discrimination policy;
* Written grievance procedures; AND

« Information about how to file a formal complaint
regarding sexual harassment.

13

» Aformal complaintis an official
document alleging sexual harassment.

It’s filed and signed by the student (or
their parent or legal guardian), or in
some cases, the Title IX Coordinator.

In cases where an alleged victim
doesn’t file a formal complaint, a Title
IX Coordinator might initiate
grievance procedures where
discipline is appropriate. Discipline
for Title IX will be difficult without
using procedure.

FORMA
COMPLAINTS

Schools’ written grievance procedures for dealing
with sexual harassment must abide by the new
regulations.

The grievance procedure can’t discriminate on the
basis of sex, and any additional provisions that a

WRITTEN school adds must apply equally to complainants as
GRIEVANCE S

P ROC E D U R ES Note: Refers to alleged victims as “complainants”

and alleged perpetratorsas “respondents,” whether
or not the grievance process has begun.

e procedures nee
ms. [See next 10

REQ. 1: TREAT PARTIES “EQUITABLY”

* The school’s grievance process must treat complainants and
respondents “equitably” by providing remedies to a
complainant if a respondent is found responsible, and by
following the prescribed grievance process imposing discipline
on a respondent.

The remedies for a complainant must be designed to “restore or
preserve equal access” to education programs or activities.

Unlike supportive measures in place with or without a grievance
process pending, a complainant’s remedies CAN be punitive or
disciplinary against ther

16
« Theindividualsinvolved in the process - like the
REQ. 2: OBJ ECTIVE RE 0 3: Title IX Coordinator, investigators, decision-
TRA'N | NG AN D makers, or facilitators of informal, voluntary
EVALUATIO N O F EVI D E N C E resolution efforts - must NOT have any bias or
NO CONFLICTS conflict of interest.
: OF INTEREST - Theseindivi i
« The school’s grievance process must ensure an These individuals mustalso be trained.
“objective” evaluation of all relevant evidence - ’ .
. R R . - (1) can’trely on sex stereotypes,
mdUdmg mculpatory and exculpatory evidence. - (2) must promote impartial investigations and
s . . , adjudications, and
* Credibility determ,matlons can’tbe made on the ~ (3) must be posted on each school’s website
basis of a person’s status as a complainant, (and if a school does not maintain a website,
respondent, or witness. Ir'zgl;ee:}t]fm available for publicinspection upon
* Must have copyright permissionto publish.
17 18
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REQ. 4:
PRESUMPTION OF
INNOCENCE

19

REQ. 6:
DESCRIPTION OF
OUTCOMES

* Under the school’s grievance
procedures, the respondent
must be presumed not
responsible, so that any
finding of responsibility only
comes at the conclusion of a

grievance process.

Thisimplies that before a
conclusion can be reached,
therefore as part of the
investigation, there must be
a hearing process.

* The grievance process must
describe/list the range of
remedies and disciplinary
sanctions that could occur
following a determination of
responsibility. This means
“the range” should be listed
in handbook and policy.

REQ. 5:
REASONABLY
PROMPT TIME
FRAMES

21
‘ REQ. 8: RIGHT TO APPEAL
The grievance procedures
have to contain the right
to appeal the result of a Sl musF o_ffer an
grievance process. Will appeal (dlg(tjalls inlater;
need appeal processin slide)
policy and handbook.
23
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20
REQ. 7:
STANDARD OF
EVIDENCE

22

DESCRIPTION OF
RANGE OF
SUPPORTIVE
MEASURES

The grievance process must include
“reasonably prompt” time frames for
resolving formal complaints of
harassment.

Temporary delays are permitted only for

good cause.

Good cause can include:

- law enforcement activities,

- the absence of a party or witness,

- the absence of a party’s advisor of
choice
the need to provide language
assistance or accommodation of
disabilities.

District policy and handbooks should

include these reasons along with “any

other reason deemed good cause.”

* The grievance process must state
which standard of evidence the school
will use to reach a determination
regarding responsibility.

Schools can choose between the
preponderance of the evidence
standard and the clear and
convincing evidence standard.

- Whichever standard the school
chooses, it has to use that standard
for all formal complaints of sexual
harassment, whether the
respondent is a student or employee.

All sexual harassment proceedings
must have the same standard of
evidence.

The school’s grievance
process must describe the
range of supportive
measures available to
complainants and
respondents. The range will
need to go into board policy
and handbooks.




REQ. 9: SUPPORTIVE
MEASURES

Supp e measures may include:
(1) individualized services that are non-punitive, non-
disciplinary, and do not unreasonably burden the other party

yet are designed to restore or preserve a person’s equal access
to education;
(2) placing students immediately in separate classes pending

Must offereven | the results of the school’s investigation;

there is no (3) notify the complainant of the options to avoid contact with

the respondent and allow students to change academic
situations as appropriate; AND/OR
(4) counseling.

* The school’s grievance process must
explain that no information protected by a
legal privilege, such as the attorney-client
privilege or the doctor-patient privilege,
can be used during an investigation

RE .10: unless the person holding that privilege

PRIVILEGES has waived it.

=Neither a party nor the school is allowed
to seek, permit questions about, or
allow evidence that is protected by a
recognized privilege.

« Individuals can always opt to waive
their own privileges.

25 26
* Thisis the process initiated by a Aschool may remove a respondent If the respondent is a school
formal complaint, either by an from the school’s education employee, the final regulations don’t
P B . programs or activities onan prevent a school from placing that
individual or the Title IX Coordinator. emergency basis... employee on administrative leave
during the investigation.
if the respondent poses an
“immediate threat to anyone’s
physical health or safety.”
27 28
1. The actual allegations and facts that would
When the school begins an investigation, it has to constitute sexual harassment.
provide the parties with written notice of certain
::I?r:\r::izttli(::{ ;C I“Srz(s)s:)irdees:tl.t”m retaliation or 2. The presumption of innocence.
WRITTEN It has to give notice to the parties of the school’s ) i O
NOTICETO grievance process, which must comply with the 10 o - -
requirements we listed before. Miranda for IV It 3. Alstatemen't that‘the parties are entitled to
THE PARTIES harassment allegations. 0 advisor of their choice.
Italso has to include whether there is an -
opportunity to engage in informal resolution. 4. Astatement that the parties can request to
Schools don’t have to offer informal resolution inspectand review certain evidence.
processes, but if they choose to, it’s important that . 8
they are mentioned in this initial notice. No informal 5. Information regarding the code of conductand
resolution option for employ i false statements.
harassment.
30
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MANDATORY DISMISSAL

» Aschool must dismiss a complaint:

- (1) that does not describe conduct that meets the
definition of sexual harassment;

- (2) that alleges sexual harassment that did not occur in
the school’s education program or activity; and/or

- (3) that alleges sexual harassment that did not occur in
the United States at all. Schools trips out of U.S.
excluded.

* Schools can still address these complaints under their

code of conduct, even if the misconduct is not sexual
harassment under Title IX.

DISCRETIONARY DISMISSALS

* Aschool may dismiss a complaint:
- (1) if the complainant notifies the Title IX Coordinator in writing that he/she
wishes to withdraw the formal complaint or some of its allegations;
- (2) if the respondent s no longer enrolled or employed by the school;
AND/OR
- (3) if specific circumstances prevent the school from gathering evidence
sufficient to reach a determination about the allegations.

* Whenever a school dismisses a formal complaint, or any allegations in it, the
school has to promptly send written notice of the dismissal and the
reasons to the parties.

* Both parties have the right to appeal a school’s dismissal decisions.

31

GATHERING
EVIDENCE

INVESTIGATIVE REPORTS

After gathering evidence, the school needs to prepare an
investigative report on the allegations of the formal
complaint.

1. Aschool has to give the parties at least 10 days to respond
to the evidence in writing.

2. If aresponseis submitted, the school must consider that
response before finalizing the investigative report.

3. That report must be circulated to the parties at least
another 10 days before any determination of responsibility,
or 10 days before a hearing, if a hearing happens. This
means before there can be a conclusion, we wait at least 20

35
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HEARINGS
AND CROSS-
EXAMINATION

32
The school district:

" mus;t glye oth parties specific, equal rghts and GATHERING Tlhe:::f(;,;l):;?cie written notice of the date
protections. . N

2. isnotallowed to access a party’s personal records EVIDENCE time, lo.catio.n, Paf‘fiCiPantS, and purpose of
if they are maintained by a physician, psychiatrist, all hearings, interviews, or other meetings,
psychologist, or other professional for the purpose with sufficient time for the party to
of treatment to the party, without consent. prepare.

3. must provide an equal opportunity for the parties 2. must also provide equal opportunities for
to present witnesses and evidence. . N A .

4. can’trestrict the ability of either party to discuss the parties and their advisors to inspect

" leeations anderi Y of elth por{O gather and and review the evidence obtained by the

present relevant evidence. school as part of its investigation, if the

5. hasto provide the same opportunitiesto the information is directly related tothe
parties to have others present during the grievance allegations raised in the formal complaint.
proceedings, including access to an advisor of 3. must give the parties a meaningful
Ch"kf fora?y rgeetingsgr h;earitqtgls.dBtoth opportunity to respond to the evidence
complainant and respondent entitled to an . A
“advisor” of their choice. after the school has provided it.

34

» Forelementary and secondary schools, the
school has the option, but never the
obligation, to hold a hearing.

- MUST still give the parties equal
opportunity to submit relevant questions to
each other before a determination.

No party is EVER allowed to personally cross-

examine.

- Parties must be permitted an advisor of the
party’s choosing. If a school offers an
advisor for a hearing, solely for the purpose
of conducting cross-examination on that
party’s behalf.

An advisor chosen by the school does NOT
need to be a lawyer.




The school’s decision-maker needs to objectively
evaluate the relevant evidence and reach
conclusions about respondent responsibility.

Every person has the right to choose to participate, or not participate, in any part of
a grievance process. No one may be forced, threatened, coerced, or discriminated
against for choosing not to be part of the process.

A school’s decision-maker needs to use their
judgment: cannot be the person who conducted

If a party or witness chooses not to appear at the live hearing, or not to answer cross-
the investigations or the Title IX Coordinator.

examination questions, the decision-maker excludes that person’s statements
and evaluates any evidence that doesn’t involve those statements.

Decision-makers must be free from conflicts of
interest or bias for or against complainants or
respondents, and must receive special training
about how to be impartial and how to decide
relevant evidence.

The decision-maker must never make inferences about the determination regarding
responsibility based on the fact that a party or witness didn’t come to the hearing
or submit to cross-examination.

The decision-maker will weigh the relevant
evidence and decide whether it meets the school’s
standard of evidence for sexual harassment
allegations. They are the judge and jury!!

rva| A school may hold the entire live hearing virtually, or a school may allow some
'Hz/zz participants to appear virtually. All meetings must be recorded!

37

Musti . jecision that includes:
Describesschool’s policies that were violated. « The school must send the written
Describes procedural steps taken by the school. d'etel'mination to the pa ':tief i

simultaneously, along with information

Afindings of fact section about how to appeal the determination.

1
2
3.
W R ITT E N 4. Asection that draws conclusions and applies facts
5
6.

« Aschool has discretion to set deadlines for
DECISIONS Astatement and rationale for the determination. AFTER THE when an appeal must be filed, bearing in
Any disciplinary sanctions that the school will DEC'S'ON mind the obligation to conclude the entire
impose on the respondent or whether the school grievance process and bring resolution to
will provide remedies to the complainant. the situation for both parties, within a

7. Astatement and rationale for any remedies. reasonably prompt time frame.

8. Astatement of the recipient’s procedures, that the « The Title IX coordinator is responsible
parties have a right to appeal the determination of for carrying out any remedies rendered.
responsibility, and the permissible bases for
appeal.

40

REMEDIES APPEALS

Consider:
1. training program for those involved in the complaint

A school has to offer BOTH parties an
opportunity to appeal.

2. comprehensive education program for the school community

3. counseling to the complainant and the respondent who engaged in

prohibited conduct ***STAY TUNED!

4. increasing staff monitoring of areas where conduct has occurred

5. reaffirming the District’s policy against discrimination/harassment.

Respondents who are employees may be subject to a range of
discipline from a written warning up to and including termination.

42
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INFORMAL
RESOLUTION

. Schools can offer informal resolution in most
cases.

. Informal resolution only if voluntary by each
party.

. Aschool can never force, threaten, or require
informal resolution.

. Ifinformal resolution proceeds, the school
must provide a facilitator who is unbiased, and
who has received special training.

. The school still needs to provide complainant
and respondents with notice of the allegations,
notice of their rights, information about
whether an informal process is confidential, and
about withdrawing from the process.

MISCELLANEOUS

.

.

.

No school or person is allowed to retaliate against
anyone for exercising rights under Title IX.

Any person retaliated against can file a complaint—the
school must have proceduresin place for the “prompt
and equitable” resolution of such complaints.

The school should keep the identities of parties and
witnesses confidential, unless disclosure of someone’s
identity is required under other laws (e.g. FERPA) or is
necessary in order to conduct the grievance process.

Itis retaliation to charge a person with code of conduct
violation for the purpose of discouraging the person
from pursuing a sexual harassment report or formal
complaint or exercising any other Title IX rights.

It may be prohibited retaliation if a code of conduct
charge is for a violation unrelated to sexual harassment
yet arises from the same facts as an allegation.

CHECKLISTS

ADD/ENSURE APPROPRIATE LANGUAGE IS IN BOARD

FOR POLICY AND HANDBOOKS:
DISTRICTS Title IX Coordinator

: Those Who Have Authority To

Institute “Corrective Measures”

DOPTED STANDARD FOR
FINDING A VIOLATION:

The District’s “Grievance” Process

The District’s Informal Resolution Process

The District’s Appeal Process

Range of Remedies and Sanctions for Respondent

«
PREPg,’;’ggﬁég%gF i Range of Supportive Measures For Complainant
Sexual Harassment Complaint Form
“CLEAR AND CONVINCING” (et Ltiies

« Title IX Coordinator
* Investigators and Decision-makers (Independent, Unbiased)
+ Facilitators (Independent, Unbiased) (Trained In Informal Resolution)

THANKYOU

EicHELBAUM WARDELL

HANSEN POWELL & MuRoz, P.C.

www.edlaw.com
(800) 488-9045
information@edlaw.com
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The information in this handout was prepared by
Eichelbaum Wardell Hansen Powell & Mufioz, P.C.
It is intended to be used for general information only and
is not to be considered specific legal advice.
If special legal advice is sought, consult an attorney.
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TEXAS

Not Your Ordinary
Investigation:
Special Rules for

Title IX
Investigations
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ADMINISTRATOR CONFERENCE
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BASICTERMS

» Complainant is an individual alleged to be the victim of
conduct that could be sexual harassment.

* Respondent is an individual alleged to have engaged in
conduct that could be sexual harassment against the
Complainant.

* Eachisreferred to as a Party

©EICHELBAUM WARDELL

HANSEN POWELL & Muraz. P.C.

1
SEXUAL HARASSMENT* WE BEGIN WITH DEADLINE ISSUES:
1. Quid pro quo « If the incident could be child abuse, it must be reported to
CPS or law enforcement (note new definition) within 24
2. Hostile environment hours. FFG(LOCAL)
3. Sexual assault, dating violence, domestic violence, + Do we need to notify TEA/SBEC within 48 hours?
stalking
Severe, pervasive, and objectively offensive
*In a school program or activity in the United States
3
CONFIDENTIALITY CONFIDENTIALITY OF COMPLAINANT’S
IDENTITY
* Pre-2020 OCR guidance instructed schools to investigate .
even when the Complainant did not want the school to + AComplainant can report anonymously.
investigate. » AComplainant cannot file a Formal Complaint anonymously.
* The 2020 regulations obligate schools to initiate the + Filinga Formal Complaint means the Respondent will know
grievance process when a Complainant files or a Title IX the Complainant’sidentity.
Coordinator signs a formal complaint, so that the Title IX * People outside the grievance process should not know the
Coordinator takes into account the wishes of a Complainant’sidentity, unless disclosure is permitted by
complainant and only initiates a grievance process against FERPA (student), required by law, or as necessary to conduct
the complainant’s wishes if doing so is not clearly the grievance process.
unreasonable in light of the known circumstances.
5




ASSIGNS AN INVESTIGATOR

Must be someone other than Decision-Maker or Facilitator
of Voluntary Resolution

Title IX Coordinator is not prohibited but not best choice
Campus administrators

Central administrators

Outside investigator

Train more than one

Can assign more than one investigator/team

WHO SHOULD INVESTIGATE ?

No axe to grind with the Complainant or Respondent

No bias

Must be trained

Not involved in any incidents that prompted the
investigation

Not someone under the supervision of the Respondent, if
employee

©EICHELBAUM WARDELL
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ASSIGN AN INVESTIGATOR REMEMBER YOUR SCOPE
. . * Unlike with most investigations, the Title IX Investigator will not be
Training must cover: making the decision about whether the prohibited conduct
* impartial investigations occurred.
« standards of evidence * Thatroleis reserved for the Title IX Decision-Maker, which cannot
. . . L bethel tigator.
* how to equitably and meaningfully include both parties in € the Investiga ‘or L X i .
the process including inculpatory and exculpatory evidence  Asaresult, your investigative report will not contain the ultimate
h i i L determination.
ow to write an |nv¢7=st|gat|ve report * So, keep that in mind during the investigation and when writing
* therole of expert witnesses your report.
* legal privileges * Because the Decision-Maker will be relying on your report, make
sure it expresses what it needs to.
9 10
IMPARTIALITY STANDARDS FOR RECUSAL OF JUDGES
« Unbiased, disinterested 1. Personal bias or prejudice concerninga party
)
2. Personal knowledge of disputed evidentiary facts
* No conflict of interest: a real or seeming incompatibility 3. Material witness in the matter in controversy
between one’s private interests and one’s public duties 4. Spouse or minor child residing in household has a financial
interestin the subject matter in controversy or in a party
5. Any other interest that could substantially affect the outcome of
the proceeding
6. Relativeis a party
28U.5.C.§455
(Disqualification of federal justice, judge, or magistrate).
11 12




STANDARDS FOR RECUSAL OF JUDGES

Recusal is required when, objectively speaking, the probability
of actual bias on the part of the judge or decisionmaker is too
high to be constitutionally tolerable.

Rippo v. Baker, 137 S.Ct. 905 (2017).

STANDARDS OF EVIDENCE

* The degree or level of proof demanded in a specific case.

« District choice by policy: preponderance of evidence, clear
and convincing evidence

13 14
PREPONDERANCE OF EVIDENCE CLEAR AND CONVINCING EVIDENCE
The greater weight of the evidence, not necessarily * Evidence indicating that the thing to be proved is highly
established by the greater number of witnesses testifying to probably or reasonably certain.
a fact but by evidence that has the most convincing force; o .
superior evidentiary weight that, though not sufficient to * This is a greater burden than preponderance of evidence,
free the mind wholly from all reasonable doubt, is still the standard applied in most civil trials, but less than
sufficient to incline a fair and impartial mind to one side of evidence beyond a reasonable doubt, the norm for
the issue rather than the other. criminal trials.
15 16
EQUITABLETREATMENT OF PARTIES EQUITABLETREATMENT OF PARTIES
: Prowdmg_rgmedms to Complainants where a determination of * Not making credibility determinations based on a party’s
responsibility for sexual harassment has been made . .
status as a Complainant, Respondent, or Witness
* Followinga grievance process before the imposition of any o N ) )
disciplinary sanctions or other actions that are not supportive + Not restricting the ability of either party to discuss “the
measures against a Respondent for sexual harassment allegations under investigation” or to gather and present
. . . relevant evidence
* Presumption that Respondent is not responsible for the
alleged conduct until the conclusion of the grievance process
17 18
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EQUITABLE TREATMENT OF PARTIES

Equal opportunities for supportive measures

Equal opportunity to review evidence

Equal opportunity to present witnesses and other
evidence

Objective evaluation of evidence
Considering inculpatory and exculpatory evidence

EVIDENCE:
INCULPATORY & EXCULPATORY

* Inculpatory evidence: showing or tending to show one’s
involvement in a crime or wrong

* Exculpatory evidence: tending to establish a person’s
innocence

19
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INVESTIGATOR: Initial Steps

« Confirm whether allegation reported to CPS/law
enforcement, if appropriate

* Find out whether there is an on-going criminal/juvenile
investigation

LAW ENFORCEMENT INVESTIGATION

* The District may abate™ its investigation @
temporarily, if requested by law enforcement 3
officials.

* Document the request. ]

Get a timeframe.

Check with law enforcement on a weekly basis to
determine status of investigation.

*May also want to temporarily abate for
voluntary informal resolution process.

21

22

INVESTIGATION TIMELINES

* The regulations do not dictate any timelines for initiating
or completing investigations.

* They should be initiated and completed promptly.

« It will depend on the nature of the allegations and scope of
the investigation.

NOTICETO PARTIES

The parties will have been sent a notice from the Title IX
Coordinator:

Grievance process

Informal resolution options

Details of allegations

Identity of the parties

Date/location of alleged incident(s)

Statement that Respondent is presumed not responsible

Right to an Advisor, who may be, but is not required to be,
an attorney

23

©EICHELBAUM WARDELL

HANSEN POWELL & Muraz. P.C.

24




NOTICE OF INTERVIEWS

Party whose participation is invited or expected is
entitled to written notice of the following for any meeting
in the grievance process, including interviews, with
sufficient time to prepare:

* Date

e Time

* Location

* Participants

* Purpose of meeting

NOTICE OF INTERVIEWS

 Parties may be accompanied by an advisor to
interviews/any meeting in the grievance process that

they are expected to participate.
» Students may have a parent and an additional advisor.

25 26
CONFIDENTIALITY OF PROCESS - PARTIES PARTY EVIDENCE
+ Schools cannot prohibit parties from discussing the + Parties have the right to submit their own evidence (e.g.,
“allegations under investigation” or from gathering text messages, photographs, medical reports,
their own evidence. psychological reports).
« This does not apply to information that does not * Parties should be told that any evidence submitted will be
consist of “the allegations under investigation,” (e.g., shared with the other party.
the evidence provided to the parties or the investigative
report).
27 28
ROLE OF EXPERT WITNESSES LEGAL PRIVILEGES
. - . L . * You are not permitted to require, allow, rely upon, or otherwise use
+ Expert witnesses in Title IX K-12 investigations can provide questions or evidence that constitute, or seek disclosure of,
specialized knowledge on the standard of care, federal and information protected under a legally recognized privilege, unless
state laws, and investigative procedures to help school the person holding such privilege has waived the privilege.
officials understand complex issues. * So, don’t ask questions that will invade:
* They are more often used in collegiate proceedings - Attorney-client privilege
- Physician-patient privilege
- Spousal privilege
- Clergy-penitent privilege
* And don’t press if a Party or a Witness refuses to answer on this
basis
29 30

©EICHELBAUM WARDELL

HANSEN POWELL & Muraz. P.C.




INTERVIEWING WITNESSES

* No one can be required to participate in an investigation.

« The regulations prohibit retaliation against any person for
participating or refusing to participate in a Title IX
proceeding.

WITNESSES

Witnesses are not entitled to written notice before
being interviewed or to be accompanied by a
parent/advisor.

31 32
RESEARCH BEFORE INTERVIEWING
« Review the policy and be familiar with the burden of proof r \
and definition of sexual harassment A But avoid prejudgment of the facts at issue
* Who are the parties?
« Employee? History....time with the District? — y
« Student disciplinary history? \ ,'\_
« Relationship between the parties? \ \
« Prior complaints? =
* Prior claims made by others?
33 34
MAKE DECISIONS ON
LOOK AT DOCUMENTS YOU HAVE
NOTE-TAKING AND RECORDING
« Discipline records
. * Who takes the notes?
* Academic records
» Do we sign the notes?
 Personnel records b 0
« Correspondence between Complainant and Respondent owe \A{ant to record?
* Be consistent.
* Test your equipment.
35 36
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OPEN YOURFILE

Assign a case number, if not already

All notes, memoranda, written statements, letters,
policies, and other matters related to the investigation
should be in the file.

File should be marked as “CONFIDENTIAL.”
Access must be limited.

=
—

INTERVIEWING

Generally, meet with the Complainant first.
Provide enough time.

Make it a neutral area.

Do not rush. Remember this may be embarrassing.

and opportunity to return.

Tell them there will be no retaliation and to report any
retaliation to you immediately.

37 38
WRITTEN STATEMENT QUESTIONS FORTHE COMPLAINANT
» Determine whether age/developmentally appropriate to * What happened - exactly?
obtain a written statement from a student. + When - date and time?
* Written statements: + Where - specific (room, trip, outdoor)?
- Shows seriousness .
. * Happen online?
- Helps assure later testimony
- Solidifies testimony » Why were you and this other person together?
- Helps determine requested outcome » What happened or was said just before?
39 40
QUESTIONS QUESTIONS
« What exactly was said?  Can you describe the type of touching?
« What was the tone? » What did you say in response to any touching?
* Expression when said? * How did the words or conduct make you feel?
« Gestures or motions? » Have you had conversations or interactions with this
. person before?
* Touch you in anyway? Wasthe . here different?
+ Did you touch them? as the tone or atmosphere different?
41 42
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QUESTIONS

How long have you known the person?
Was anyone else present?

Who?

Have you told anyone else about this?
Who, and when, and what did you say?
Has anything similar happened before?

If yes, ask the same type of questions about each prior
incident.

QUESTIONS

Do you have any written documentation?

Anything on social media such as Instagram, Snapchat,
Facebook, X, or other evidence for me to review?

Are there any other individuals you would like me to
interview?

43 44
REMEMBER: THOROUGHNESS
« Do not ask about prior sexual behavior or sexual * Do notinterview only the Complainant and the
predisposition, unless to establish that another person Respondent. )
committed the alleged conduct or that the conduct was * Who else was there? [Corroboration]
consensual * Who else knows about this? How? [Contemporaneous
discussions]
* Is there anyone else you would like me to interview about this?
[Thoroughness; other victims]
* Arethere any other documents you would like me to review?
* Must thoroughly document procedures
45 46
QUESTIONS FOR CORROBORATING QUESTIONS FOR CORROBORATING
WITNESSES WITNESSES
: Wh_ere were you at on (fill in the date and time of the * Please tell me in your own words what you saw or heard.
incident as alleged)? . .
. . . » What exactly did you hear - the precise words?
« If online - have you seen the online material? .
. Whoel th t the ti d lse k * What exactly did you see - and from how
0 else was there at the time, or does anyone else know far/angle/obscured?
about this? How did lainant [ook?
« Did you see the parties in that place or at that time? _OW d compiainant fooks X
. . . . * Did the respondent make any motions or gestures?
« Did you see or hear any interactions/conversations i .
between the parties? * What response did you see or hear from the complainant?
47 48

©EICHELBAUM WARDELL

HANSEN POWELL & Muraz. P.C.




QUESTIONS FOR CORROBORATING
WITNESSES

What impressions do you have about what you saw or
heard?

Do you have personal knowledge of prior interactions?

Do you know either party? How well, and in what capacity?
How long have you known either?

Is there any current or former relationship with either?

Do you have opinions about trustworthiness? What led you
to that opinion?

QUESTIONS FOR CORROBORATING
WITNESSES

* Do you know either of the parties?

* How well do you know them?

* How do you know?

« Is there an official relationship?

« Description of their character, personality, nature?
* Know of any similar past events?

49 50
QUESTIONS FOR CORROBORATING ISSUES FOR STUDENTS
WITNESSES
* Have you observed either or both interact with persons of * Do not need parental consent to interview
different sex? » Written consent is needed when recording (A/V) a student
« What were your observations or impressions? interview related to an investigation. See Tex. Educ. Code
« Do you know if either is generally truthful or deceptive? §26.009.
« Do you know anyone else that may know about any of
these issues? *Including recording a video conference
* Have you heard others talking about it - who? e ! refsted o regutar classroom
51 52
ISSUES FOR STUDENTS ISSUES FOR STUDENTS
« Consider interviewing in environment comfortable to them « Involve the professionals on campus when appropriate
d able.
« Classroom or library, other than office andable . . . .
* Do not ask leading questions: Isn’t it true that you did X
* Who will be present? because of Y?
* What did you do? Why did you do it?
« Consider audio recording with consent if child cannot
write statement.
53 54
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ISSUES FOR STUDENTS

« Never interview together

 Always take students one at a time - protects against
duplication, false memories

« Provides a clearer picture of events

« If parents present, set the ground rules - silent observer,
cannot lead, sits behind student.

ISSUES FOR STUDENTS

« Start with small talk* - developing trust

 Learn what the student has told others about incident
* Determine how others have reacted

* Ask questions many times in different ways

» Don’t have an agenda. Students often say what they think
you want to hear.

he

“Thelnvesti hould y 50 observe how

witnesses respond to simple questionsto learn the baseline of behavior of a witness.

55 56
INTERVIEWING RESPONDENTS INTERVIEWING RESPONDENTS
« Do you know the Complainant? * Was the Complainant there?
* How and for how long? * Did you do or say anything in relation to the Complainant?
* What type of relationship, conversations, interactions in * What exactly did you say or do?
the past? + Tone of voice?
* Where were you on the date and time alleged? + Did you make any gestures or motions while speaking?
* Why were you there? What type? Show me.
* Who else was there?
57 58
INTERVIEWING RESPONDENTS INTERVIEWING RESPONDENTS
* What did the Complainant say or do then? * How did the words or conduct overall make you feel?
« Did they make any gestures or motions? What? * Have you talked to anyone else about this matter?
Demonstrate. * Who, when, where? Do you mind if | talk to them?
« Did they say or do anything in response to your statements . Er?oyv\?y have anythingelse that you feel is important for me to
or actions? What? . L .
. K * Would you do the same thing if you were in front of your
« Expression on his/her face? parent/grandparent/the principal?
« Did you touch them in any way? Demonstrate how. * How would you feel if something similar happened to your
younger sister/brother?
59 60
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THINGSTO TELL ALL WITNESSES*

We will try to keep this confidential, but we cannot guarantee.

Remind all about the anti-retaliation provisions.

*Remember that Parties (as opposed to Witnesses) cannot be
prohibited from discussing the allegations raised in the

You should not speak to others about what we have discussed.

BODY LANGUAGE

* Read the body language and demeanor
* Rate of speaking

* Volume of speaking

* Stuttering

* Getting sidetracked

 Avoiding questions

Complaint.
)
61 62
BODY LANGUAGE BODY LANGUAGE
* Not answering the question asked  Eye contact?
* Hands - moving, still, tapping? * Head movement when speaking?
* Feet? N * Changes in patterns when changes in subjects or persons?
« Playing with anything? - « Off the baseline?
* Arms crossed?
« Standing up? Moving around? N
4
- i ) =
63 64
DISCOMFORT SIGNALS DISCOMFORT SIGNALS
* People under stress give tells: * People under stress give tells:
- Rubbing neck when asked a question, pulling on collar - Tightening of jaw muscles
- Touches hair - Flaring of nose wings
- Touches mouth - Crinkle of nose
- Looks away - Squinting of eyes
- Touching neck dimple - Quivering of the mouth
- Pressesor strokes legs or arms, tapping - Stiff neck, no head tilt
- Chew gum, play with objects, jewelry, play with pencil
- Yawning can be a sign of stress -dry mouth
65 66
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DEALING WITH HOSTILE PEOPLE

~hen#el
3

People may become hostile or confrontational when
talking about uncomfortable things.

Appreciate and respect hostility - especially in
parents.

Understand where their concern comes from.

Also understand that such behavior is ultimately
counter-productive.

DEALING WITH HOSTILE PEOPLE

* Do not respond in kind

* Think and talk positively

* First impressions are critical

» Show you are listening by repeating

* Speak softly, and they may do the same
* Give praise where you can

67 68
DEALING WITH HOSTILE PEOPLE DEALING WITH HOSTILE PEOPLE
* Acknowledge frustration » Acknowledge frustration
« Take time-outs * Take time-outs
* Don’t allow things to get personal » Don’t allow things to get personal
« Walk away when you need to * Walk away when you need to
69 70
NEXT STEPS NEXT STEPS
« After interviewing the witnesses, re-interview * Organize evidence to share with parties.
Complainant for clarification, if necessary. « Prior to completion of the investigative report, the Investigator
« Gather physical evidence, visit incident site(s), review must send an electronic or hard copy of the relevant evidence
discipline and other relevant records of parties and gathered to the parties and the parties’ advisors, ifany.
witnesses.  Parties must be provided at least 10 calendar days to submita
« Review statements or reports from expert witnesses, if written response that the investigator must consider before
any ? completing the investigative report.
« Allow parties access to facilities to gather evidence, if * Then you will complete an investigative report that summarizes
requested ’ relevant evidence. The report may include proposed findings of
: fact.
* More to come from Andrea about report writing.
71 72
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NEXT STEPS

« Send the investigative report to Decision-Maker, who will send
it to the parties and give them an opportunity to ask questions
of the other parties.

The investigative report must be sent to the parties at least 10
calendar days before the Decision-Maker determines
responsibility.

The evidence may be provided using a platform that prevents
downloading and copying to protect the confidentiality of
information about students or victims of sexual offenses.

.

THANKYOU

EicHELBAUM WARDELL
HANSEN POWELL & MURNOZ, P.C.
www.edlaw.com
(800) 488-9045
information@edlaw.com

73
The information in this handout was prepared by
Eichelbaum Wardell Hansen Powell & Mufioz, P.C.
It is intended to be used for general information only and
is not to be considered specific legal advice.
If special legal advice is sought, consult an attorney.
75
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ASSIGN A DECISION-MAKER

» Someone other than Title IX Coordinator, Investigator, or
Facilitator of Voluntary Resolution

Decision-Makers with a Hyphen:
Title IX’s Unique Roles and

Responsibilities for Decision-Makers Central administrators

Must have training - train more than one

Jennifer A. Powell Must not have a conflict of interest or bias for or against
complainants or respondents generally or an individual
complainant or respondent.

ADMINISTRATOR CONFERENGE

STANDARDS FOR
RECUSAL OF JUDGES

. Personal bias or prejudice concerning a party
. Personal knowledge of disputed evidentiary facts
* No conflict of interest: a real or seeming . Material witness in the matter in controversy

incompatibility between one’s private interests and . Spouse or minor child residing in household has a financial interest
one’s public duties in the subject matter in controversy or in a party

. Any other interest that could substantially affect the outcome of the
proceeding

. Relative is a party

IMPARTIALITY

* Unbiased, disinterested

(Disqualification of federal justice, j

STANDARDS FOR
RECUSAL OF JUDGES

Recusal is required when, objectively speaking, the

DETERMINATION OF
probability of actual bias on the part of the judge or R Es Po Ns I B I LITY

decisionmaker is too high to be constitutionally
tolerable. 34 C.F.R. 106.45(b)(7)

Rippo v. Baker, 137 S.Ct. 905 (2017).
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DECISION = DETERMINATION
OF RESPONSIBILITY DECISION BASED ON WHAT?

Investigator will provide decision-maker with an investigative
* Decision-maker makes determination of responsibility on a report that “fairly summarizes relevant evidence”
formal complaint - Assume this will occur when the parties receive the report
* Must provide the written determination to the parties - Which must be at least 10 days prior to a hearing (if a hearingis
simultaneously rquired Llnder‘thi§ section or otherwise pr‘ovid'ed, which we
« Title IX Coordinator is responsible for effective don’t recommend) or other time of determination regarding

ol . f di ded by Decisi K responsibility
implementation of any remedies awarded by Decision-maker - The parties have the opportunity to provide a written response

to the report, which the decision-maker will also review.

HEARING V. QUESTIONS QUESTIONS

Opportunity for Parties to Submit Questions

* With or without a hearing, after the investigative report
has been sent and before reaching a determination
regarding responsibility, the decision-maker(s) must
afford each party the opportunity to submit written,

* We recommend NO live hearing. relevant questions that a party wants asked of any party
or witness, provide each party with the answers, and
allow for additional, limited follow-up questions from
each party.

* Live hearing with live cross by party advisors required
for higher ed, optional for K-12

THE QUESTIONS THE QUESTIONS

» Questions about a complainant’s prior sexual behavior or * Who asks the questions of the parties?
sexual predisposition only possible to establish that * Decision-maker must exclude questions that are not
another person committed the alleged conduct or that relevant.
the conduct was consensual.

* If the decision-maker refuses to ask a question because it
is improper or not relevant, he/she must provide written
rationale to the party proposing the question why the
question is being excluded.
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THE QUESTIONS THE QUESTIONS

* The decision-maker may not draw any inference from a * For example, where a Complainant refuses to answer the
party’s or witness’s refusal to answer the questions. questions but video evidence exists showing the
underlying incident, a decision-maker may still consider

« Where a party or witness refuses to answer the questions, the available evidence in making a determination.

the decision-maker must disregard statements of that
party or witness but must reach a determination without
drawing any inferences regarding responsibility based on
the party or witness’s refusal to answer.

STANDARDS OF EVIDENCE

IT’S IMPORTANT NOT TO * The degree or level of proof demanded in a
PRE-JUDGE THE FACTS UNTIL YOU specific case.

HAVE SEEN ALL THE EVIDENCE!

» District choice: preponderance of evidence, clear
and convincing evidence

STANDARDS OF EVIDENCE PREPONDERANCE OF EVIDENCE

The greater weight of the evidence, not necessarily
The burden of proof and the burden of gathering established by the greater number of witnesses
evidence sufficient to reach a determination of testifying to a fact but by evidence that has the most
resppnsibility rests on the District and not on the convincing force; superior evidentiary weight that,
parties. though not sufficient to free the mind wholly from all
reasonable doubt, is still sufficient to incline a fair and
impartial mind to one side of the issue rather than the
other.
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EVIDENCE:
CLEAR AND CONVINCING EVIDENCE INCULPATORY & EXCULPATORY

Evidence indicating that the thing to be proved is highly

probably orreasonably certain. Inculpatory evidence: showing or tending to show

. one’s involvement in a crime or wron
This is a greater burden than preponderance of &

evidence, the standard applied in most civil trials, but

less than evidence beyond a reasonable doubt, the Exculpatory evidence: tending to establish a
norm for criminal trials. person’s innocence

EVIDENCE: EVIDENCE:
DIRECT & CIRCUMSTANTIAL CREDIBILITY

Direct evidence: Evidence that, if believed, proves the fact . ) L. .
without inference or presumption. The investigator should provide information

Circumstantial evidence: Circumstantial evidence, on the about the credibility of the parties and

other hand, refers to evidence that requires an inference to witnesses.
be made.

Circumstantial evidence and direct evidence can be

equally probative, and responsibility can be established by

circumstantial evidence alone.

EVIDENCE: EVIDENCE:
HEARSAY EXPERT WITNESSES

An out-of-court statement offered for A person who, through education or experience,
the truth of the matter asserted has developed skill or knowledge in a particular

There are multiple exceptions, e.g., statement of then- subject, so that he or she may form an opinion that
existing state of mind. will assist the fact finder.
This isn’t a court, and the Rules of Evidence don’t apply.

But remember, hearsay may be less probative than a
Pon'h?arsay statement made d"'e“ly to the E.g., medical doctor, psychologist, law enforcement officer/investigator
investigator.
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EVIDENCE:
PRIVILEGED INFORMATION

Cannot be used unless the party agrees to waive the
privilege

ELEMENTS OF DECISION

The decision-maker must issue a written determination
simultaneously to the parties addressing:

- Allegations

- Procedural steps taken

- Findings of fact

- Application of code of conduct to facts

FERPA - SANCTIONS
AND REMEDIES

The result at the end of a grievance process under § 106.45,
including any sanctions and whether remedies will be provided
to a Complainant, impact both parties and can (and should) be
part of the written determination simultaneously sent to both
parties. The Complainant should know what sanctions the
Respondent receives because knowledge of the sanctions may
impact the Complainant’s equal access to the school district’s
education program and activity.

©EICHELBAUM WARDELL
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EVIDENCE:
PERSUASIVENESS

The decision-maker should evaluate the relevant
evidence for its persuasiveness.

ELEMENTS OF DECISION

The decision-maker must issue a written determination
addressing:
- Statement of and rationale for result as to each allegation
including:
« Determination of responsibility
* Any disciplinary sanctions
* Whether remedies to restore or preserve equal access to the educational
program or activity will be provided
- Procedures and permissible bases for either party to appeal.

FERPA - REMEDIES TO
COMPLAINANT

« The final decision must state whether remedies will be provided to the
Complainant but not what remedies will be provided. Thus, the
decision may note in the written determination only that a
Complainant will receive remedies but should not note in the written
determination that the district has done something in particular.

* ARespondent should know whether the district will provide remedies
to the Complainant because the Respondent should be aware that the
Respondent’s actions denied the Complainant equal access to the
district’s education program or activity. Similarly, the parties should
both know the rationale for the result as to each allegation, including a
determination regarding responsibility because due process principles
require the district to provide a basis for its determination.




POSSIBLE REMEDIES POSSIBLE REMEDIES

Remedies are required after a Respondent has been * Remedies may include the same individualized services described as

determined responsible under the grievance process supportive measures.

e sk 6 e rmles i ks * Supportive measures: counseling, extensions of deadlines or other

pprop g course-related adjustments, modifications of work or class

Left to discretion of educators schedules, campus escort services, mutual restrictions on contact

Designed to restore or preserve the right to equal access between Fhe [PEITHIES, chapges g work_ orhousmg Ioc_atlons, leaves of
d X absence, increased security and monitoring of certain areas of the

to education campus and other similar measures

Remedies need not be non-disciplinary or non-punitive * Other possibilities: tutoring for student, removal of student from

and need not avoid burdening the Respondent class/team/campus, policy/procedure changes, staff or student

§106.45(b) (1) i) training
§106.45(b)(1)(i)

APPEALS = MUST OFFER BOTH PARTIES AN APPEAL

FROM A DETERMINATION REGARDING RESPONSIBILITY, AND

FROM A DISTRICT'S DISMISSAL OF A FORMAL COMPLAINT OR
ANY ALLEGATIONS THEREIN ON THE FOLLOWING BASES:

- Proceduralirregularity that affected the outcome of the matter;
APPEALs 34C.FR. 106.45(b)(8) - New evidence that was not reasonably available at the time the

determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter

- TheTitle IX Coordinator, investigator(s), or decision-maker(s) had a
conflict of interest or bias for or against Complainants or Respondents
generally or the individual Complainant or Respondent that affected
the outcome of the matter.

APPEALS APPEALS

May offer for oth lly to both — . A -
DO TSR L The District should establish a deadline for filing an

appeal and may require appeals be filed on a form
provided by the District.

Must have a different decision-maker, but still cannot be
investigator or Title IX Coordinator, and same rules about bias
apply

Must give other party reasonable, equal opportunity to submit
written statement

Appellate decision-maker must issue decision in writing and
provide simultaneously to both parties
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OCR REVIEWS A WORD ABOUT DISMISSALS

* Arecipient may dismiss the formal complaint or any allegations

The Department assures schools that when enforcing these new = ; h : el A
therein, if at any time during the investigation or hearing:

regulations, it will refrain from second-guessing a school
district’s determination rega rding responsibility based solely on — acomplainant notifies the Title IX Coordinator in writing that the complainant
. n would like to withdraw the formal complaint or any allegations therein;

whether the Department would have weighed the evidence i N
differently. — therespondent is no longer enrolled or employed by the recipient; or

— specific circumstances prevent the recipient from gathering evidence sufficient

to reach a determination as to the formal complaint or allegations therein.
* So, a decision-maker could recommend dismissal if one of these
circumstancesis met.

THANK YOU

The information in this handout was prepared by
EicHELBAUM WARDELL Eichelbaum Wardell Hansen Powell & Mufioz, P.C.
HANSEN POWELL & MuUROZ, P.C. It is intended to be used for general information only and
is not to be considered specific legal advice.

www.edlaw.com If special legal advice is sought, consult an attorney.

(800) 488-9045
information@edlaw.com
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Remember that anyone serving as a Title IX
Coordinator, investigator, decision-maker, or
any person designated to facilitate an
information resolution process must not have
a conflict of interest or bias for or against
complainants or respondents generally or an
individual complainant or respondent.

PART 1: DRAFTING THE IDEAL
REPORT AND DECISION

OUR SCENARIO FOR TODAY:

Jeremiah and Isabella used to date for a little over four years. Jeremiah
has explicit photographs of Isabella. After they break up, Jeremiah sends
the pictures to other students who show them around school. Isabella’s -
new boyfriend, Conrad, finds out about this and “avenges” Isabella’s
honor by punching Jeremiah in the nose at school.

Both Jeremiah and Conrad play on the soccer team.
Isabella’s parents decide to file a Formal Complaint against Jeremiah.

Investigative

Report

IMPORTANT REMINDERS:
Remember the purposes for documenting.
¥ Consider the ultii di -
£ Aseducational experts, ALWAYS grammar/spell check your writing.
B Date and sign final reports.
W GiveTitleIX Ci inator a copy of all d and evidence.

©EICHELBAUM WARDELL
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INVESTIGATIVE REPORT INVESTIGATIVE REPORT

Prior to completion of the investigative report, the investigator
q Prepare an investigative report that must send an electronic or hard copy of the relevant evidence

- summarizes relevant evidence. - . gathered to the parties and the parties’ advisors, if any. The -

parties must be provided at least 10 calendar days to submit a

written response that the investigator must consider before

completing the investigative report. The evidence may be

The report may include proposed provided using a platform that prevents downloading and
findings of fact. copying to protect the confidentiality of information about

students or victims of sexual offenses.

INVESTIGATIVE REPORT: INTRO.

—

U LIE13 T o o b e o apmohons B et B

COMPLAINANT ,Isabella | ———

RESPONDENT: Fisher, Jere:
DATE: Mar. 11, 2025

CASE NO.: T8-2025-4 Conklin, |

Let’s Dissect!

ritle 1X Einal Investigation Report

Title IX of the Education Amendments of 1972 (20 US.C. § 1681) is a federal law that
prohibits discrimination based on sex in educational institutions that receive federal
financial assistance. The Complainant and Respondent may submit relevant questions
that they would like asked of a party or witness to the Decision Maker.

INVESTIGATIVE REPORT: INVESTIGATIVE REPORT:
BACKGROUND ALLEGATIONS

‘A Formal Complaint was filed on Esbruary 17, 2025 by Mr_& Mrs_Conklin on behalf of Allegations
their minor daughter. Isabella Conklin_ This report contains a summary of the evidence Identify the jons potentially constituting sexualh
. gathered through fhe Dislrict's investigation of Ihe Formal Complaint, as part of the - . - .

District’s Title 1X grievance process

Isabella_Conklin_(Student) alleges that Jeremiah Fisher (Student) electronically

This ation v by:_High School Principal Indiana Jones from February - - . T

17, 2025 to March 1. 2025, The parties have been given the opporiunity to inspect and miw—rh’;‘u"d%!éﬁwiﬁ |53‘b$"3n?'31 ie‘;em'fh Bb{)ﬂlﬁlgd Whl|:

review the evidence gathered in this investigation and an opportunity to provide a written they were In & relationship. Mr. & irs. Lonklin claim that other students are bu'lying an

response. making fun of Isabella at school and on social media. causing her to be humiliated and
embarrassed 1o the extent she no longer wants to attend school and is threatening to kill
hersalf

11 12
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INVESTIGATIVE REPORT
PROCEDURAL STEPS

( Brocedural Stens

Describe the procedural steps taken from the receipt of the Formal Complaint to date:

Assistant Principal Coach Beard received a report of alleged sexual

harassment on February 15, 2025. Coach Beard nofified the Principal, District

Title IX Coordinator, and the School Resource Officer (SRO) of the report via

email on February 15, 2025

The Title X Coordinator's office contacted alleged victim (Isabella

Conklin) and her parents and nrovided with information about the

grievance process and supporfive measures on Fehruaw us 2025.

The Conklin filed a Formal Complaint on February 17,

The Title IX Coordinator provided the Complainant and ResDondem with

written notice uf(helr rights in the grievance precess and information about

the availabil m( fgomvemeasures on February 18, 2025.

By February 19, 2025, the following supportive measures wereimplemented:
- For Conkiin & Fisher: no contact agreement, opportunity to meet with

campus counselor, increased monitoring of students in cafeteria /-

INVESTIGATIVE REPORT:
PROCEDURAL STEPS

- For Conklin: one-week extension to take Algebra Il test scheduled for
February 15, 2025; one-week extension to turn in history project; campus
escort to and from lunch; opportunity to eat lunch in front office

+ ForFisher: schedule change to different Algebra Il class

On February 18, 2025, the Title IX Coordinator appointed the undersigned (Jones)
1o investigate the Fermal Complaint. | was frained to conduct Title IX sexual
harassment investigations in accordance with the May 2020 federal regulations at
the Texas Title IX Adminisirators Conference, October 19-20, 2025

This Investigator/| reviewed the Formal Cumplalnl and relevant district policy and
studentcode of conduct provisions beginning February 18, 2025

13
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INVESTIGATIVE REPORT:
PROCEDURAL STEPS

T sent both Complanant and_Respondent a lefier including writlen notice_of
interviews and rights under the Titie 1X investigation process on February 19, 2025.
\ Interviiied the Compiainant on February 22, 2025. She Was accompanied by her

\ mtemewed witnesses provided by Complainant on February 22, 2025 — February
2025 1 gave the witnesses an opportunity to provide writien statements. For

St hy declined to provide a written statement, | took notes of their verbal

statements. | inter i

the interviews and assisted me in the development of my invesfigation notes

Iinterviewed the Respondent on February 23, 2025. He was accompanied by his

mother and an atiorneyfadvisor, Robbie Cheatham

linterviewed witnesses idenified by the Respondent on February 23-25, 2025

| gave the parties the opportunity to submit evidence.  Complainant

submitted text messages, which | reviewed,

I then completed secondary interviews with the Complainant, witnesses,

additional witnesses, and the Respondent

The parties were given the opportunity to inspect and review evidence and

submit a witten response. Specifically, on March 1, 2025, | emailed a

secure, password protected and link for the parties to access electronic

copies of all evidence collected in this investigation (except the photos)

INVEST. REPORT: SUMMARY OF

EVIDENCE

Factual information about the parties.

On February 14, 2025, Assistant Principal Coach Baard broke-un a fight n the cafeteria
between two students: Jeremiah Fisher and Conrad Kent. When investigating the
cause of tha fight, Coach Beard leamed that Conrad was avenging the honor of his
girtfiend. Isabella Conkdin, who had previously been in a dating relationship wilh
Jeremiah Fisher. Conklin and Fisher are both 15 vear old saphomores. they were a
couple In a dating relationship during their freshman year of high school. Unil
February 18, 2025, they were in the same class for Algebra Il (5% period). Kentis a
senior. Fisher and Kent are both members of the men's soccer team.

The allegations in the Formal Complaint

dent], alleges that Jeremiah Fshar (Respondent.

electronically uled fo rlacemates. nude pictures of

abtanad whas ey wors in 3 Gaing Ioatonshio, M. 8 Mrs. Cunlhn “iaim that other

ghudents are bulving and making fun o ial media, causi
milial

lsabslla Conidin (Complaint

f Isabella at st 0Ci:
31l ambartassnd Soch W sie 1o Jonaer wanks 1o SHBTd 3eh
e e arag wubece
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NVEST. REPORT: SUMMARY OF
EVIDENCE

Relevant sections of board policy and the student of code of conduct

Richmend ISD Board Policy FFH{LOCAL) prohibits discrimination, including harassment, -
against any student on the basis of race, color, religion, sex, gender national origin, age,

dlsab\lnv or any other basis prohibited by law. The District further prombm dating
violence. Retaliation against anyone involved in the complaint process is alse a violation
of District policy and is prohibited. Discrimination, harassment, dating violence, and
retaliation as defined in policy are considered “prohibited conduct,” even if the behavior
does not rise to the level of unlawful conduct. Prohibited conduct also includes sexual
harassment as defined by Title IX.

INVEST. REPORT: SUMMARY OF

EVIDENCE

Whether a CPS report was necessary

The allegations as presented did not indicate child abuse or neglect as defined by the
Texas Family Code. The investigation did not yield facts indicating suspected child
abuse or neglect.

Whether there is a related criminal/juvenile investigation

The campus SRO was netified of the ions; local law 1t will

whether there has been a penal code violation. Law enforcement did not request that
the school district delay or abate its investigation in this situation. Law enforcement did
not suggest a forensic interview.

17

©

EicHELBAUM WARDELL

HANSEN POWELL & Muroz, P.C.

18




Evidence collected or provided by witnesses, including physical evidence

oo gy Lters o Corptunat s gt \ INVEST. REPORT: SUMMARY OF
+ Complainant’s Statement Form
+ Student discipline file for Respondent Fisher

* Durlng Compianantsnterviey. she kdsndlled 4 sudents wh reparledy received EVIDENCE

electronic messages with copies of nude photographs of her Student
and D

+ Witness Statement Forms from A, B, C.

- Transcription of Statement from Witness D

+ Respondent's Statement Form Examples of " " 8 .
- During Respondents interview, he idenlified 2 studants who reported that - Consideration of written responses to evidence.
Complainant allowed Students E and F 1o have access 10 her phone 10 view the. What Could Be
e o rom E and Collected... After reviewing the evidence, Respondent Fisher submitted an additional statement to

Ststement fom AP Coach Beard legalﬂlr\g inlial repart

the effect that 1) Complainant Conklin voluntarily tack and sent the pictures to him; 2) no
Interview Nates of All Wit

fness school devices or technology were involved; 3) Complainant sent the pictures to him
: ;:‘.:9;17;‘: F”;g"""""""“ outside of the school setting and at night when they were in a relationship; 4) at no time
. RISD Student Code of Conduct did Complainant ask Respondent not to show the pictures to others; and 5) he did not

« Athletic Code of Conduct and Respondent’s Signature for same show the pictures to other students at school.

*Photagraphs i this case were viewed by the undersigned but nol maintained as part of
the investigative fle. The lewd nature of the photographs is not in dispute and maintaining
@ copy Is not necessary for a determination in this malter

19 20

INVEST. REPORT: CONCLUDING
THE REPORT

[—— Conpe Schnand e St
[—— [
Determination of P——
This is the final investigalive reporl in this matier. The Decision Maker will allow the T s
. parties fo submil relevant questions for the other party(ies) or witnesses before making a RCSPOHSIblht.V J—
of for sexual Decision P
o e March 11, 2025 e S 8 £ ARG, B Ve R e
i
P—
Tille IX Investigator Date [P —————
e ¥ o

e o e ot S S o Sheat

e o ewia s
B 3wk Aot 1ahek f Schced e on sacal nets, Couend her s ke
i 208 cbasied . ek e 0 w8 e st
ity

21 22

Determination of Responsibility Decision Determination of Responsibility Decision
1. Identification of the allegations that constitute sexual harassment; = Astatgment ofland .the tatlonale o th-e .résults of each allegation,
including a determination of responsibility;
. 2. Description of the procedural steps taken since the receipt of the Formal - . e L . .
Complaint through the Decision, including notifications, interviews with the ClinvdisciplinarysanctionsimposedonitheRespondent;
parties and witnesses, site visits, methods used to gather other evidence; 7

. Astatement whether remedies to the Complainant have been designed

3. Findings of Fact to r.e.store or preserve equal access to the District’s education program or

activity; and

4. Conclusions regarding the application of the District’s Code of Conduct to
the facts;

©

. Information about the ability of the parties to appeal the decision.

23 24
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Determination of Responsibility Decision

Note the burden of proof standard (e.g., preponderance,
clearand convincing). Describe how your finding meets this
burden!

You are the “judge,” and this is your “opinion.”

Note the evidence that is relied upon and not relied upon
Summarize and assess credibility.

Make a separate finding for each allegation.

Determination of Responsibility Decision

Identify any specific sanctions or remedies imposed and explain
the basis for choosing each specific sanction or remedy.

Write in active voice (e.g., | determined that..
voice (e.g., It was determined that...)

.) rather than passive

Write in the past tense (whatever happened, has been corrected).

If there is more than one Respondent, write a separate decision for
each Respondent (even if redundant).

25
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Let’s

Dissect!

“dcesto .l Cooka, s o ch i
ey o 5 st et i a0

DETERMINATION OF
RESPONSIBILITY: BACKGROUND

CASE INFORMATION (Please Prinf):

Case Number_T8:2025 -4 Conklinl_

Complainant: Isabella Conklin Campus__Richmond High School

Respondent: Jeremizh Fisher Campus;_Richmond High School

Type of Complaint:

Discrimination based on- (Check all that apply)
exual Harassment = Sexual Assault

= Gender Based Harassment =Dating
Violence o Stalking o Retaliation o Other

27
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DETERMINATION OF
RESPONSIBILITY: ALLEGATIONS

Nature of Allegations:
= Aschool employee conditiening an educational benefit or service upon astudent's
paricipation in sexual conduct

=L conduct person to be so severe, pervasive,
and objectively offensive that it eﬂewvely denies a person equal access to the
District’s education programs or activities

Sexual assaul, dating violence, domestic violence, or stalking (as those offenses are
defined in the Clery Act, 20 U.S.C. § 1092(f), and the Viclence Against Women Act,
34US.C. §12291(a)

DETER. OF RESPONSIBILITY:
SPECIFIC ALLEGATIONS

SpecificA -
Identify the

potentially

Isabella_Conklin _(Student] allcges that Jeremiah Fisher {Student) electronically
distributed to classmates_at school nude pictures of Isabella that Jeremiah obtained
while they were in a_relationshin _Mr_& Mrs_Conklin claim that other students are

bullying and making fun of Isabella at school and on social media. causing her to be
hu ed and embarrassed to_the extent she no longer wants to attend school and is

to kill herself.

29
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notice

DETER. OF RESPONSIBILITY:

‘Brocedural Steps
Describe the procedural steps taken from the receipt of the Formal Complaint 1o date:

Assistant Principal Coach Beard received a repart of alleged sexual harassment
on February 15, 2025
Goordinafor, an
February 15,
The Title IX Coordinators office contacted alleged vietim (Isabella
Conklin) and her parents and provided with information about the
grievance process and supporiive meastres on February 16, 2075 -
The Conkin filed a Formal Complaint on February 17, 2025

The Title IX Coordinator provided the Complainant and Respondent with written

avallabity of supportvemeasures on Febi

Coach Beard nofified the Principal, District Title 1X
he School Resource Officer (SRO) of the report via email on

of their rights in the oo pocy and information about the

e Takowing Supporive measties wer mplementeo
"For Cankdn & Fanr ns comact agreement, Gpportuntty to meat with
campus counselor, increased monitaring of students in cafeteria
Conkiin: one-week extension 1o take Algebra Il fest scheduled for
February 15, 2025 one-week extension to tur in history project; campus
escort 16 and from iunch; oppariunity 1o eat lunch in front office
For Fisher:_schedule change to different Algebra Il class

DETAILED PROCEDURAL STEPS

DETER. OF RESPONSIBILITY:

DETAILED FINDINGS OF FACT

plal
m.am nude

of Fact

Complainant is Isabella Conklin is a 15 year old sophomore at RHS.
Respondent is Jeremiah Fisher is a 15 year old sophomore at RHS.
Complainant and
yaar of high school, 2024-2025. They are no longer dating

During their relationship, Complainant took photos of herself in a state of undress
usmg her personel cell pnone and while in her home. In her intery

wers in a dating > during their freshman

ondent asked for “nudes,” which she understood fo

31
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Comp! 24
phone Uuuugh a Iell rl!t’bbaue He buved the pholos to his cell phone.
ded

Respon

i recening
{e retswﬂd Ihsmm his (BH

mental stalement in which he stated that.

+ Complainant claims that she did not share the photos or show the photos with

!
Complainant vnlumanly lmx and provided him the pholos; no school devices or
tachnalogy were used in the lransmission of the photos; Complainant sent the
photos outside of the school setiing and at night when they were in a relationship;
at no time did Complainant ask Respondent o not show the photos to others, and
that he did not show the pictures 1o other students al school

anyone olher than Respondent and that others must have seen them because
details of the photos have been the subject of comments made on social media
Those details included descriptions of Complainant's physique, what Complainant
was doing in the photographs, and a specific object Complainant had in her hand

Complainant

dating refationship, R
Students C and D

were no longer in a
Iy

s lold by Stud

33

and D claimed to have seen the photos.
Students C and D denied having seen or possessed the photos. Student C

provided a written statement denying being shown the photos. Student D declined

to write a statement. The investigator interviewed Student D and made notes of
the interview.

Respondent claims thal Complainant showed Students E and F the photographs
from her own cell phone. Complainant denies this. Students E and F also deny
seeing any photographs.
Neither C nor
these events g
Teacher, Randall Pearson, who overheard students talking about seeing

identified witness to
lish

ained 2 statement from

details.

harm

Complainant provided copies of two social media posts that contained these

Complainant provided copies of text messages between Complainant and
Respondent in which he apologized for *hurting her” and stated that he has
“deleted the pics.” This text message exchange occurred after Complainant heard
from Students C and D that other students had seen the photos.

Complainant provided a letter from a private counselor stating the effects this
situation has had on Complainant, which include an inability to sleep, loss of
appetite, inability to focus and complete schoolwork, and comments about self-

34

DETER. OF RESPONSIBILITY:

DETAILED CONCLUSIONS

I
Always state

the allegation
specifically!!

c ” - c iC Ratl

Based on a preponderance of the evidence, it is determined that

Allegation
Isabella Conklin (Student) alleges that Jeremiah Fisher (Shudent electranizaliy distritided,
1o classmates At school nude nictures of Isabella that Jeremiah obtained while they were
in a relationship_Mr_ & Mrs. Conklin claim that other students are bullying and making fun
of |sabella at school and en social media_causing her to be humiliated and embamassed
to the extent she no longer wants to atiend school and is threatening to kill herself

a. | have determined that it is more likely than not that the Respondent

engaged in sexual harassment and dating violence under the district's

Alway provide
support for your
determination!!

FFH policy and student code of conduct.
b. Rationale for determination: ftis undisputed that Complainant provided nude
electronic images of herself to Respondent while they were in a dating
relationship. Other students had knowledge of specific defails about the

pholos hat they would no have, i they had not seen them, as evidenced by
the social media posts provided by Complai has been

35
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Consistent in her version of evenis. Respondent's version of events has
evolved or differed slightly. When interviewed Respondent denied having
shown the photos or sent the photos to anyone. However, in his post-
evidence review statement, Respondent stated that he did not show the
pictures to other students at school. | infer from this subsequent statement
that he dd show the piciures o siudents away ffom school, The timing of
——{this matter also another
student on campus. | et delermmed el Respcr\dem showed the
phomgvaphs in retaliation for Complainant EmenpEed) relationship and

was jealous of C This matter
haﬁ had an effect at school by affecting Complamants abity and deai
participate in school programming, causing disruption by students gossipi
about this matter as overhead by at least one teacher, and resulting in this

to

investigation. Respondent's action of sharing nude photos of Complainant
with other students in an attemm lu emharrass her was unwelcome conduct
that was 50 severe that it effectively

to the District's education programs or activities. | also
find that, because Complainant and Respondent had been in a past d

Always apply the
legal standards
(Title IX, local
policy, etc.)!!

ing

velallcnshln Respondent's actions constitute emotional abuse to intimidate

rol Complainant by subjecting her 1o ridicule and making her
ncomotable St LS.

REMEDIES IN DETER. OF
RESPONSIBILITY: SANCTIONS?

ciplinary Sanctions

Due 1o the severity of the impact Respondent’s actions have had on Complainant, the

following disciplinary sanctions are to be impesed upon the Respondent

+ Respondent will be suspended from the soccer team for the remainder of the
2024-2025 school year

+ A recommendation will be made that Respondent b
days

aced in DAEP for 3

chool

37
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REMEDIES IN DETER. OF RESP.: SUPPORTIVE
MEASURES FOR COMPLAINANT?

Supottve easures to Complainant: (Selectonly those that apply and provide
details. Delete the options below that will not be implemented )
o C rdi aDDmDrIal& behavmr

with students by

o Review of district and code of

= Change of class schedule/lunch scheduleflocker location

< Campus/class escort

= Increased school monitering of location] for [time period e.g., next 9 weeks]
2 School counseling

& Stay away agreement/No contact directives

= Limitation on extracurricular activties

= Training

REMEDIES IN DETER. OF RESPONSIBILITY:
SUPPORTIVE MEASURES FOR RESPONDANT?

Supportive Measures o Respondent: (Select only those that apply and provide
details. Delete the options befow that will not be implemented.)
< Counseling of students regarding appropriate behavior expectations

% Review of district and code of conduct expectations with students by administrator

3% Change of class schedule/lunch scheduleflocker location

= Campus/class escort

= Increased school monitoring of location] for [time veriod e.g., next 9 weeks]

= School counseling

= Stay away agreement/No contact directives

= Limitaton an extacuriular actvies: removalrom soccer teamfo emsinder of
v

= _Training

39
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REMEDIES IN DETER. OF
RESPONSIBILITY

The remedies and measures listed above are designed to restore or preserve equal
access to the district's educational programs.

DETER. OF RESPONSIBILITY:
OPPORTUNITY FOR APPEAL

Appeal
Either party may appeal this determination of responsibility on a form provided by the
District within 10 calendar days of issuance of this decision. The only allowable bases
for appeal are:

1. Procedural irregularity that affected the outcome of the matter
New evidence that was not reasonably available at the time of the decision that
could affect the outcome; and
The Title IX Coordinator, Investigator(s). or Decision Maker has a conflict of
interest or bias for or against Complainants or Respondents

N

41
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PART 2: APPEAL

APPEILIA TE determination regarding responsibility, or the

The recipient must notify the parties in writing
and use procedures equally.

Both parties must have equal opportunity to
submit a written statement supporting or
challenging the outcome

The person who decides the appeal CANNOT be
the same person who reached the

same person as the investigator or Title IX
PROCESS Coordinator.

After considering the parties’ written statements,
the decision-maker on appeal mustissue a
written decision and send it to both parties.

The school’s determination about whether the
respondent is responsible for the sexual
harassment allegations becomes final after
appeal.

45

| APPEALS FORMS

Appeal Form - Notice Letter - Appeal Decision - Sent to
Submitted by Appellant Sent to Appellee Both Appellee/Appellant

44

. A school has to offer BOTH parties an opportunity to appeal. _

1. After a dismissal before the grievance process
2. At the end of the grievance process.

« Aprocedural irregularity affected the outcome of the matter.

+ New evidence has been discovered that was not reasonably available.

+ Aconflict of interest on the part of a Title IX Coordinator, an investigator
who compiled the evidence, or a decision-maker, and the conflict of
interest affected the outcome.

« Schools can offer additional grounds for appeals, if they want to, so long
as the grounds apply on an equal basis to the parties.

The decision-maker for the
appeal must follow all the
same requirements (applying
the burden of proof, reviewing
all the evidence, applying
applicable policy and code, etc.)

Bl PART 3: PROPER RECORD KEEPING [l

a7
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MAINTAIN ALL OF THE FOLLOWING: How Long Do | Keep These Record

Resp. to Report - Any Supportive Measures J Notices of Opportunity for Questions
" " * The duty of record retention extends for 7 years, and includes:
Filed Formal Complaint Forms Questions and Submitted Answe y . - fyeats
1. Records of investigation.
Notice to Parties of Investig./Complaint Deter Responsibilit’ 2
e

Records of any appeal/materials associated with an appeal.

nations of
Emergency Removal Letters Documentation of Remedies/Sanctions 3. Records of any informal resolution process

Administrative Leave Letters Appeal Documentation 4. All materials used to train Title IX Coordinators, investigators, decision-makers,
Informal Resolution Letters/Notices ons of Appeal and any person who facilitates an informal resolution (and remain posted on

District’s website).
Notices to Parties of Interviews All Evidence Submitted to Parties

(4]

Records of the supportive measures that they took in response to a report or
complaint of sexual harassment.

. getain @

‘ Title IX Complaint Retention and Database ‘

51 52

Title IX Complaint Tracking

53 54
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Thank You
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TITLE IX ATHLETICS:

HOW IT ALL STARTED AND WHERE
WE UNEXPECTEDLY FIND OURSELVES

Jennifer A. Powell
TEXAS

TITLE

“No person in the United States
shall, on the basis of sex, be
excluded from participation in,
be denied the benefits of, or be
subject to discrimination under
any education programs or
activity receiving federal
financial assistance.”

TITLE IX
JUNE 23, 1972

.
THE RULEBOOK: T9 BASICS

= Enacted in 1972 to prohibit sex discrimination in federally
funded education programs

= Applies to all K-12 districts and most colleges/universities

= Enforced through:
« Private lawsuits
- Federal agency investigations (primarily DOE’s Office for Civil Rights)

 Regulations allow separate athletic teams by sex, but schools must
ensure equal opportunity overall

THE RULEBOOK: VIOLATIONS

= Agencies can terminate or
suspend funding for
violations

Can refer violations to DOJ
for court enforcement

Funding loss has been rare;
most cases resolved via
resolution agreements

DIVIDED PLAYING FIELDS:
TRANSGENDER PARTICIPATION

States split between permissive and restrictive approaches

Permissive: athletes compete consistent with gender identity

Restrictive: participation limited to sex assigned at birth

At least 25 states have enacted restrictive laws

.
CONFLICTING COURT DECISIONS

= Some courts strike down restrictive participation laws as Title IX
violations

= Others allow cisgender athletes to challenge permissive policies
= Mixed appellate rulings create national uncertainty
= Constitutional Equal Protection challenges also pending

©E|CHELBAUM WARDELL
b
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|
RULEMAKING UNDER PRIOR AND
CURRENT ADMINISTRATIONS

= 2023: Proposed rule banning categorical bans on transgender
participation but allowing narrow limits

= 2024: DOE finalizes new Title IX regulations including gender
identity protections

= January 2025: Federal court vacates regulations nationwide

= Notice of Proposed Rulemaking (“NPRM”) withdrawn before
implementation

RULEMAKING UNDER PRIOR AND
CURRENT ADMINISTRATIONS (CONT’D)

= Feb. 5, 2025: EO “Keeping Men Out of Women’s Sports” signed
- Defines sex as “biological and immutable”

= Directs DOE to enforce Title IX against inclusive policies

= DOIJ to align all agencies with this interpretation

= OCR staffing reduced by nearly 50% (litigation pending)

7 8
UP IN THE AIR:
FLAG ON THE PLAY: WHAT’S NEXT?
?
CONSEQUENCES FOR NONCOMPLIANCE?  Tite s spplication 0
transgender athletes remains
= OCR launches investigations into permissive athletics policies unsettled
= April 2, 2025: USDA freezes funds to Maine for alleged Title IX = State laws, federal
violations regulations, and court rulings
A ) . . conflict
. Courjt issues TRO: USDA failed to follow notice/hearing - Executive Orders rapidly shift
requirements enforcement priorities
= Settlement: USDA agrees to follow “proper” procedures = Future clarity likely depends
on new legislation or
Supreme Court review
9 10

|
SB 12: TRANSGENDER PARTICIPATION
AND SOCIAL TRANSITIONING

= New Law: Texas Education Code §§ 11.401 & 11.402 (SB 12,
89th Legislature)

= Prohibition: School boards must adopt a policy barring
employees from assisting students with social transitioning
(including athletic participation?)

|
SB 12: PARTICIPATION AND SOCIAL
TRANSITIONING

= Definition: Social transition = moving from biological sex at
birth to the opposite sex via:
* New name
* New pronouns

« Other gender expressions that deny or encourage denial of
biological sex at birth

11
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|
SB 12: PARTICIPATION AND
SOCIAL TRANSITIONING

= Enforcement:
« Parents or employees may report suspected violations to the
school board
 Board investigates and makes a determination
« Violations must be reported immediately to the Commissioner
= Parent Remedies: Parents may file a grievance to seek relief
under the law

.
SB 8 — SECOND SPECIAL SESSION - 89TH

= Covered more in-depth during the TX v. T9 session.

= But, as a reminder, district must prevent individuals of opposite
sex from entering a restroom, locker room, changing room, or
shower room, with only limited exceptions.

= So, challenges to this law may very well arise in athletics.

13

14

|
SB 8 — SECOND SPECIAL SESSION — 89TH

= Athletic directors should post clear, durable signage at every locker
room entrance.

Train staff on the requirement and specific statutory exceptions
(custodial, maintenance, emergency, disability, children <9).

May need to retrofit facilities, e.g., convert seldom-used coach
offices to single-occupancy changing rooms.

Establish a written accommodation request protocol for students
needing privacy or disability assistance.

Maintain an incident log for any opposite-sex entry, citing the
relevant SB 8 exception.

|
SB 8 — SECOND SPECIAL SESSION — 89TH

= Scenario: A PE student whose birth certificate lists male but
who lives and as female asks to change with the girls.
= Legal impact
« Request must be denied; offering a single-occupancy changing area is
permissible (§3002.052(a)(2)).
« Allowing the student o use the girls’ facility would violate law and
expose district to a $25,000 first-day penalty and $125,000 per day
thereafter.

15
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|
SB 8 — SECOND SPECIAL SESSION — 89TH

= Scenario: A male athlete with limited mobility needs help
dressing after practice; his assigned aide is female.

Legal impact: The aide may lawfully enter the boys’ locker room
because SB 8 makes an explicit exception for someone
“accompany[ing] and provid[ing] assistance to an individual
who needs assistance.”

|
SB 8 — SECOND SPECIAL SESSION — 89TH

= Scenario: A female athletic trainer must render immediate aid
to a concussed male swimmer in the team shower.

= Legal impact: Emergency medical entry is expressly allowed.
= Documentation of the incident and purpose of entry should be
kept for any future complaint.

17
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Boys’ and Girls’ High School Sports Participation,
1971-1972 fo 2018-2019'

5 “Sports” or “athletics” not
4,534,758

» 4 referenced in original law,
TE 4 3ees017 vy but significant impact in this
- area
gt 25 Female high school sports
T 2 participation grew from less
_E' s than 300,000 to 1.3 million
@ D; in 1974 (within 2 years of
2 passage)
2 19711972 2018-2019

® Boys @ Girls

4,494,406
male athletes

1666917
male athletes

—e— Male

— - Female
— 3173548
female: i(h\:lei\

=

254,015 fernale athletes
-

1971-1972 2010-2011

‘SOURCE- Natonal Federatian ef State High School Assacistiens, 2011
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WHAT TITLE IX
PROVIDES FOR

Equal Access to
the program

Equal Treatment
once in the
program

Title IX does NOT require an institution to provide:
= An athletics program at all

= A good athletics program—programs need not be equally good or
equally pathetic for male and female students
= The same funding:
— to the overall women'’s and men'’s programs
— to men’s and women’s teams in the same sports (funding source
cannot justify disparities)

Courtesy of: Valerie McMurtrie Bonnette, Title IX and Interscholastic Athletics: How it all Works  In Plain English

21

22

Title IX does NOT require an institution to provide (cont’d):

= Specific benefits such as coaching, facilities, equipment

= Same number of teams or same sports for men and women

= Same benefits to men’s and women’s teams in the same sport
= Compete at a specific level or join a specific conference

Courtesy of: Val i Title IX and

it all Works — In Plain English

EQUAL ACCESS TO THE
PROGRAM

OCR addresses this by looking at
accommodation of interests and
abilities, which includes what is

known as the three-part test.

23
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.
THREE-PART TEST

Institutions must meet ONE of the following:
1. Test One — Proportionality
2. Test Two — Program Expansion — underrepresented sex
3. Test Three — Full Accommodation — underrepresented sex

.
TEST ONE - PROPORTIONALITY

= Provide male and female students with interscholastic
participation opportunities at rates substantially proportionate
to their respective rates of enrollment.

« Step 1: Count the athletes participating in the athletics program

« Step 2: Compare whether opportunities are proportionate for
men and women

25
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.
TEST ONE - PROPORTIONALITY

= Step one: Calculate the rate of enrollment.

= Example: A district has 74 students, 45 girls and 29 boys,
so the girl’s enrollment rate is .61.

.
TEST ONE - PROPORTIONALITY

= Step two: Calculate the rate of participation
= Who to count?
. Afntyone on the squad list as of the first countable contest, those who join
after
+ Count the same individual more than once — once for each team
« Count all levels of participation, not just varsity
- If someone quits or is cut after first contest, they still count
« Don’t count academically ineligible
« Don’t count student managers
= Ex: there are 116 participants, 54 girls and 62 boys, so the girls’ rate
of participation is .47

27
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.
TEST ONE - PROPORTIONALITY

= Step three: Compare the rate of participation to the rate of
enrollment.

= Ex.: the girls’ rate of enrollment compared to participation
(.61 - .47) is a difference of .14

= OCR deems opportunities
substantially proportionate when
“the additional number of
participants required to achieve
proportionality would not be
sufficient to sustain a viable
team.”

TEST ONE -

PROPORTIONALITY

29
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.
TEST ONE - PROPORTIONALITY

= Step four: Is the rate of participation substantially proportionate to
the rate of enrollment?

OCR will generally tolerate differences between two and five
percentage points with the smaller differential tolerated for
programs with the largest participation numbers.

Ex.: 14 percentage points is not close enough — the rates are not
substantially proportionate — girls are underrepresented so test one
is not met.

.
TEST TWO — PROGRAM EXPANSION

= Must demonstrate a history of and continuing practice of
program expansion for the underrepresented sex
= Expansion is:
« adding teams that increases opportunities for participation
- adding opportunities on existing teams
= Expansion is not:
« increasing the rate of participation

« improving benefits for existing team
(equipment, scheduling, travel)

31
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.
TEST TWO — PROGRAM EXPANSION

= A school cannot meet this prong merely by:
« Reducing opportunities for the overrepresented sex, or
+ Doing so to a greater proportional degree than for the
underrepresented sex
= Compliance requires active, ongoing expansion, not just
adjustment by subtraction

|
TEST THREE -
FULL AND EFFECTIVE ACCOMMODATION

= Must show that you are fully and effectively accommodating the
interests and abilities of the underrepresented sex.

= That means offering every sport and team for girls for which there is
sufficient interest and ability for a viable team and sufficient
interscholastic competition for that team in the school’s normal
competitive region.

= All three factors must exist before a school is obligated to offer a
team under test three.

33

34

|
TEST THREE -
FULL AND EFFECTIVE ACCOMMODATION

= For interest — look at on-campus programs and off-campus programs.
= On campus
« Participation in intramural sports, recreation programs, or elective PE courses can
be evidence of interest on campus.
+ Surveys can be used to identify interest levels for a team not currently offered to
the underrepresented sex.
= Off campus
« Participation at other schools in the local community can be evidence of potential
interest in that sport.

= Participation in community and regional recreation programs can also be evidence
of interest.

|
TEST THREE -
FULL AND EFFECTIVE ACCOMMODATION

= For ability OCR looks at students’ athletic experience and
accomplishments in on-campus and off-campus programs.

= However, at interscholastic level, lack of ability is unlikely to
justify failure to offer a team.

35
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I
TEST THREE -

FULL AND EFFECTIVE ACCOMMODATION

= For competition there must be sufficient interscholastic competition in the
school’s normal competitive region.

Normal competitive region can be identified by looking at miles from
campus or geographic area.

Once the region is identified, all schools within that region offering
interscholastic sports for girls that are currently not offered at the school
should be identified.

At that point you can analyze whether there is sufficient competition at an
appropriate competitive level for that sport

It can make sense to start with this analysis rather than interest and abilities
because if there is not sufficient competition, then the school complies with
test three regardless of interest or ability levels.

.
RELATED CONSIDERATIONS

= Financial constraints are not a justification for noncompliance
with Title IX.

= In some situations, girls must be allowed to tryout for boys’
teams:
* no girls’ team for the sport
* noncontact sport
- girls’ athletic opportunities have been limited previously

= UIL sponsorship not required to add sports.

37

38

.
RELATED CONSIDERATIONS

= “Roster management” may be used to achieve compliance with
Test One.
« Can avoid the expense of adding a girls’ team and the difficulties of
eliminating a boys’ team.
« Itinvolves boys’ teams cutting participants while girls’ teams retain
more participants.

.
RELATED CONSIDERATIONS

= Cheerleading and dance teams generally don’t count.

= OCR considers them extracurricular activities, not athletic teams.

« OCR will recognize a competitive cheer team if they schedule enough
contests to form a reasonable competitive schedule and don’t perform
at events for other sports.

= Stephen F. Austin University currently involved in Title I1X
litigation, arguing that competitive cheer and dance teams
should be included in “the count.”

39
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TWO-PART TEST — LEVELS OF COMPETITION

= Schools must meet ONE part:
« Equivalently Advanced Competitive Opportunities
+ Continuous Upgrades of Competitive Opportunities

|
TEST ONE — EQUIVALENTLY ADVANCED
COMPETITIVE OPPORTUNITIES

= This test involves calculating the percentage of female and male
participants competing at each level such as varsity, junior
varsity, and freshman levels and comparing those percentages.

= As a general rule, differences within five percentage points are
not significant.

41

© EicHELBAUM WARDELL

HANSEN POWELL & MuRNoz, P.C

42




|
TEST TWO - CONTINUOUS UPGRADES
OF COMPETITIVE OPPORTUNITIES

= Must demonstrate a history and continuing practice of
upgrading of opportunities.

= This means that opponents from higher competitive levels have
been scheduled more over time.

.
OTHER ATHLETIC BENEFITS AND

OPPORTUNITIES
1. EQUIPMENT AND SUPPLIES 7. MEDICAL AND TRAINING FACILITIES
2. SCHEDULING OF GAMES AND AND SERVICES
PRACTICE TIMES 8. HOUSING AND DINING FACILITIES
3. TRAVEL AND PER DIEM ALLOWANCES AND SERVICES
4. TUTORING 9. PUBLICITY
5. COACHING 10. SUPPORT SERVICES
6. LOCKER ROOMS, PRACTICE AND 1. f\;ﬁ':gT'g/'ENT OF STUDENT

COMPETITIVE FACILITIES

43
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.
REVIEW OF COMPONENTS

= Analyze compliance in the overall program, not by comparing
individual sports.
= Offsetting benefits are recognized.

« Where students of one sex are provided an advantage in some
aspect of the program, while students of the other sex are
provided an advantage in a different aspect of the program.

- If the benefits are of equivalent weight or importance, they may
offset each other or provide a balance of benefits.

.
EQUIPMENT AND SUPPLIES

= QUALITY
suitability, replacement schedules
= AMOUNT
number of items
= MAINTENANCE
storage
professional and student managers
laundry

45
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N
SCHEDULING OF GAMES AND PRACTICE TIMES

= Number of competitive events = Opportunities for pre-season

= Time of day of competitive and post-season events

events = Length of season
= Number and length of practices = Season of sport
= Time of day of practices = Number of sports per season

.
TRAVEL AND PER DIEM ALLOWANCES

= Modes of transportation

= Housing and dining furnished during travel

= Length of stay before and after competitive events
= Per diem allowances

47
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.
COACHING

Opportunity to receive coaching:
= Availability of coaches

Assignment of Coaches:

= Qualifications

= Number of coaches per team = Years of experience

= Length of contract = Success as coach

= Association with school -
on-campus versus off-campus Compensation of Coaches:

= Total dollars proportionate to

participation

|
LOCKER ROOMS, PRACTICE AND
COMPETITIVE FACILITIES

Practice and Competitive Facilities

Quality = Number of Locker Rooms
Availability

Locker Rooms

= Quality of Locker Rooms

Exclusivity = Exclusivity

Focus on facilities used by just one
gender

Calculate proportions using each
facility

49
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MEDICAL AND TRAINING FACILITIES
AND SERVICES

= Medical Personnel and Assistance

= Qualifications/Availability of Trainers
= Training Rooms

= Weight Rooms

= Insurance

.
PROBLEMS WITH MONEY

= Booster Clubs

= Any benefits provided by booster clubs are subject to Title IX.

« If booster club provides benefits that create a disparity under Title IX, then
the school is responsible for offsetting that disparity.

« Example: If a booster club’s contributions provide football athletes with
benefits superior to those provided to all female athletes, the school may
reallocate the funds it would have spent on football to girls’ teams as
necessary to provide equivalent benefits and achieve compliance.

= Donations

« Itis not the money itself that Title IX is concerned with; it’s the benefits that
money buys.

« If the benefits are disparate, look at ways to offset the disparities.
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.
PROBLEMS WITH MONEY

Fundraising

No specific Title IX requirements

Opportunities cannot be limited or imposed discriminatorily.
Priority for more lucrative fundraisers cannot be based on sex.

Giving benefits to boys’ teams that girls’ teams must pay for through
fundraisers creates compliance problems.

Athletes may not receive lesser benefits on the basis of sex because of their
coach’s inability to fundraise.

Disparate benefits on the basis of sex cannot be the result of coaches’
differing abilities to fundraise.

Funds raised by the students themselves don’t have to be offset.

THANK YOU

EicHELBAUM WARDELL

HANSEN POWELL & MURNOZ, P.C.

www.edlaw.com
(800) 488-9045
information@edlaw.com
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The information in this handout was prepared by Eichelbaum
Wardell Hansen Powell & Mufioz, P.C. It is intended to be used for
general information only and is not to be considered specific legal

advice. If special legal advice is sought, consult an attorney.
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